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FIRM PROFILE:  Blakeley LLP represents its creditor clients in the areas of creditor rights, commercial 
litigation and collection, credit documentation, e-commerce, bankruptcy and out-court-workouts.  
Blakeley’s collective experience and legal and practical understanding of creditors’ rights results in 
cost-effective representation and develops solutions to creditors’ problems.  Blakeley’s attorneys have 
extensive experience working with creditors.  Members of the firm routinely speak to national industry 
groups and trade associations concerning creditors’ rights.  Members of the firm frequently publish 
articles in national and regional publications concerning creditors’ rights, and are contributing editors 
for NACM’s Manual of Credit and Commercial Laws, 91st Edition. 
 
Scott Blakeley is a founding partner at Blakeley LLP, where he advises companies around the United 
States and Canada regarding creditors’ rights, commercial law, e-commerce and bankruptcy. He was 
selected as one of the 50 most influential people in commercial credit by Credit Today and has been 
presented the Credit Ambassador Award from the Oregon Chapter of the National Association of 
Credit Management. He is also a member of the Board of Editors for the California Bankruptcy Journal, 
a contributing editor for NACM’s Credit Manual of Commercial Law, a contributing editor for American 
Bankruptcy Institute’s Manual of Reclamation Laws, and the author of A History of Bankruptcy Preference 
Law, published by ABI. 
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Accepting Payment by Credit Card, Surcharging the Customer and the 
Multibillion Dollar Litigation Settlement with Card Companies: Is it Now Time to 

Accept Credit Cards for Your B2B Sales? 
 

I. B2B Payment Channels 

A. Forms of Payment 

1. Paper Check 

2. Electronic Check/Check-by-fax 

3. ACH 

4. Wire 

5. P-Card 

6. Debit Card 

7. Single-Use Account/Virtual Credit Card 

B. What About Credit Cards? 

 

1. Convenience, flexibility, and credit risk mitigation 

2. National Small Business Association’s 2013 Mid-Year Economic Report: 31% of 

small businesses use credit cards to finance their capital needs 

3. In 2008, $665 billion worth of goods and services were purchased using 

commercial card products (Getting Down to Business: Commercial Cards in B2B 

Payments, 2011) 

4. From 2003 to 2008, spending on corporate cards grew 192%  

5. Most sources project increases in credit card usage in the B2B setting in the 
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coming years 

6. Business Card usage is increasing at a rate of 14% year over year (2013 Federal 

Reserve Payments Study)  

C. Common Settings for Credit Card Payments 

1. New Customer 

i. Applicant wants goods or services immediately and does not want to wait 

for credit evaluation process 

ii. Poor credit risk 

2. Existing Customer 

i. Pay when P.O. is placed 

ii. Pay when credit has been extended 

iii. Delinquent account and customer wants additional product or service 

iv. Clean up account 

v. Maxed out on credit line 

3. Card Not Present Transaction: No Signature and No Imprint from Cardholder 

II. Vendor’s Evaluation of a Credit Card Payment Program 

A. Vendor’s Perspective 

1. Credit Team 

i. Reduced credit risk 

ii. Minimized bankruptcy risk 

iii. Minimum documentation 

iv. More accurate and timely financial reporting 

v. Lower administrative expense (depending on vendor’s surcharge) 

vi. Faster collections 

vii. Increased productivity 

viii. Improved customer service 

ix. And, if reduced terms are made prerequisite for customer’s credit card use: 

a. Immediate payment 

b. Increased cash flow 

c. Reduced accounts receivable 

d. Improved DSO 

e. Fewer credit approvals and collection-related activities 
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2. Sales Team 

i. New sales channel means more sales opportunities 

ii. Attracting new customers 

iii. Enhanced competitive position 

3. Finance Team 

i. Most expensive payment channel 

ii. Processing fees and eroding profit margins 

iii. Impact on sales? 

III. Customer’s Evaluation of a Credit Card Payment Program 

A. Customer’s Perspective 

1. Card as Extended Terms 

2. Improved Cash Flow 

3. Convenience 

4. Lower Processing Costs 

B. Cardholder’s Perspective 

1. Points and Miles 

2. Reimbursement 

C. Convenience Fees 

1. A convenience fee is a fee charged to a credit card paying customer for the 

convenience provided by the vendor for the privilege of using an alternative 

payment channel 

2. A convenience fee has nothing to do with an interchange fee 

3. All of the credit card companies have somewhat different rules regarding 

convenience fees 

IV. Checking in on the Credit Card Class Action Lawsuits 

A. Visa MasterCard Settlement 

1. Final Approval Granted: December 13, 2013 

B. American Express Settlement 

1. Preliminary Approval Granted: February 6, 2014 

2. Final Approval Hearing: September 17, 2014 
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3. Reimbursement 

V. The Surcharge Rollout 

A. Vendor’s Perspective 

1. Elastic/Inelastic demand: competitive niche 

2. Trade relationship factors 

3. Alienate the customer? 

i. Do the vendor’s competitors accept credit cards? If so, do they pass along 

surcharges? 

4. Understanding the Effect of a Surcharge Program 

i. Compare the total amount spent on processing fees (interchange rate 

multiplied by sum total of credit card transactions) to the profits derived 

directly from credit card sales and the potential profit loss stemming from a 

surcharge program 

ii. What kinds of implementation costs (IT equipment, training, etc.) are 

associated with accepting credit card transactions and managing a 

surcharge program? 
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B. Surcharge Rollout Considerations 

1. State Anti-Surcharge Legislation 

i. Which surcharge laws apply? The vendor’s state or the customer’s state? 

ii. Distinction between consumer and commercial transactions? 

iii. 10 states currently have anti-surcharge statutes: 

a. California 

b. Colorado 

c. Connecticut 

d. Florida 

e. Kansas 

f. Maine 

g. Massachusetts 

h. Oklahoma 

i. New York 

j. Texas 

iv. Limited support for further anti-surcharge legislation 

a. During 2013 state legislative sessions, anti-surcharge bills were 

introduced in 23 states 

1) Only  Mississippi and Utah passed those bills, and 

Mississippi’s bill only applied to state-issued credit cards 

2. Anti-surcharge statutes in court 

i. New York’s anti-surcharge statute is General Business Law §518.  

a. In October 2013, in Expressions Hair Design v. Schneiderman, the 

U.S. District Court for S.D.N.Y. declared §518 unconstitutional and 

issued a preliminary injunction against the state Attorney General 

and all district attorneys from enforcing the statute against the 

named plaintiffs. 

b. Preliminary injunction stipulated in November 2013 

c. Case appealed to 2nd Circuit Court of Appeals 

ii. Plaintiff’s counsel in Expressions Hair Design v. Schneiderman filed similar 

lawsuits in California, Florida and Texas 

a. California 

1) Italian Colors Restaurant, et al v. Harris 
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2) Anti-Surcharge Law: Cal. Civ. Code §1748.1 

(i) No retailer in any sales, service, or lease transaction 

with a consumer may impose a surcharge on a 

cardholder who elects to use a credit card in lieu of 

payment by cash, check, or similar means 

(a) “Retailer:” every person other than a card 

issuer who furnishes money, goods, 

services, or anything else of value upon 

presentation of a credit card by a 

cardholder. “Retailer” shall not mean the 

state, a county, city, and county, or any 

other public agency.  

(b) “Cardholder:” means a natural person to 

whom a credit card is issued for consumer 

credit purposes, or a natural person who 

has agreed with the card issuer to pay 

consumer credit obligations arising from 

the issuance of a credit card to another 

natural person. 

(c) “Consumer:” is not specifically defined in 

Civil Code Sections 1747-1748.1. 

b. Florida 

1) Dana’s Railroad Supply, et al v. Bondi 

2) Anti-Surcharge Law: §501.0117 

c. Texas 

1) Beaumont Greenery, et al v. Abbot and Pettijohn 

2) Anti-Surcharge Law: Tex. Fin. Code §339.001 

3. Visa and MasterCard Rule Changes 

i. Notice and disclosure requirements 

a. 30-day notice to Visa and MasterCard of intent to rollout surcharge 

b. Customer disclosure requirements: 

1) Card-not-present transaction 

2) Point-of-sale transaction 
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ii. Surcharge cap 

a. Surcharge should equal vendors’ cost of processing the card 

transaction (say 1.5-3%) 

1) All based on the merchant’s discount rate 

b. Hard cap: 4% 

c. Maximum universal cap: lower of the two blended rates 

iii. “Brand level” vs. “product level” 

a. Brand level: equal surcharge on all products of particular brand 

b. Product level: equal surcharge on all transactions made with 

particular type of Visa or MasterCard  

iv. Stratification and consistency of surcharge 

a. Can the vendor stratify its surcharge program? 

b. Operative clause: “A merchant adds the same surcharge to all Visa 

[or MasterCard] Credit Card Transactions, regardless of the card’s 

issuer or product type.” 

v. Debit cards 

a. May not be surcharged 

vi. Location 

a. Visa and MasterCard rule changes only apply to payments made in 

U.S. and U.S. territories 

4. American Express Rule Changes 

i. American Express alters its contract provisions to allow for surcharging of 

American Express credit cards 

a. In exchange, merchants agree not to pursue any further legal 

action against American Express’ Non-Discrimination and Honor 

All Cards provisions for at least 10 years 

ii. Per American Express, the rule changes will be take effect after final 

approval of the settlement and the resolution of any appeals, unless the 

company decides to implement them at an earlier date 

iii. Notice and disclosure 

a. 30-day notice to American Express and vendor’s acquirer 

b. Customer disclosure requirements: 

1) Card-not-present transaction 
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2) Point-of-sale transaction 

iv. Surcharge cap 

a. No higher than the lowest of: 

1) American Express Merchant Discount Rate; or 

2) Any surcharge imposed on other credit cards 

5. The Level Playing Field Limitation 

i. If the vendor accepts a competing payment network brand that is, or more, 

expensive to the vendor than Visa or MasterCard, and that competing 

payment network limits the vendor’s ability to surcharge credit cards, the 

vendor may surcharge Visa and MasterCard in the same way the vendor 

surcharges the competing payment network’s credit card. 

6. The Banner Exception 

i. The card rules permit a merchant to decline acceptance of all 

‘Visa/MasterCard POS Debit Devices’ or all ‘Other Visa/MasterCard 

Products’…at all outlets that operate under the same trade name or banner 

in the United States, even if that merchant accepts all ‘Visa /MasterCard POS 

Debit Devices or all ‘Other Visa/MasterCard Products’ at outlets that operate 

under a different trade name or banner within or outside of the United 

States 

7. Lowering the Interchange Fee 

i. Depending on the detail of the information that is passed along with the 

card transaction, it may qualify for lower interchange rates.  Below is the 

information required to lower interchange fees categorized into three 

levels: 

a. Level 1: Customer location, zip code; merchant name; transaction 

amount; date; 

b. Level 2:  Level 1 information and customer tax ID number; business 

and corporate cards must include sales tax number; purchasing 

cards must include sales tax and customer code; customer 

minority code and customer state code; and 

c. Level 3: Level 1 and Level 2 information; corporate cards must 

include line item data; item product code and/or item name 

8. It’s a Negotiation! 
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i. Vendors should negotiate with card companies for exceptions and 

concessions 

ii. The larger a vendor’s credit card sales volume, the more leverage that 

vendor has in negotiations 

VI. Best Practices for a Vendor’s Credit Card Payment Program 

A. Internal Credit Card Policy 

1. in-house procedures for accepting cards, surcharging cards, storing cardholder 

information and mitigating risk of chargeback and fraud 

2. Ensures company-wide compliance with anti-surcharge statutes and credit card 

company rules 

B. Vendor’s Credit Card Agreement 

1. Key language: 

i. “Applicant” should be defined as “the customer buying from [vendor] or 

any person, natural or legal, who uses their credit card to make payments 

on behalf of the customer 

ii. In this way, agreement is applicable to both personal cards and corporate 

cards 

2. Venue provision: 

i. Vendor may also consider venue provision 

C. Chargeback 

1. Chargeback risk 

i. When cardholder disputes payment, the card issuing bank may investigate 

and unilaterally chargeback the disputed amount from the vendor 

ii. Timeframe varies depending on ban, but may extend to 150 days after 

issuance of the first statement containing the disputed charge 

2. Reducing the risk 

i. Signed form authorizing transaction 

ii. Request cardholder to sign an agreement stating they will not report any 

disputed charge until they have notified vendor 

a. Gives the vendor an opportunity to resolve with customer 

b. Provides the seller, in certain circumstances, added leverage 

iii. Set Limits on Amount Sold 
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a. Develop a credit risk profile on each company seeking to buy with 

a credit card 

b. Set a maximum limit that each company can buy based on the 

profile 

iv. Use terms and conditions in credit card agreement to shorten the 

chargeback window 

D. Fraudulent Use 

1. Fraudulent use risk 

i. Credit Card Fraud Act 

ii. Card-not-present transactions make it tougher to verify the identity of the 

card paying customer 

iii. Being unaware of fraudulent use is not a valid defense 

2. Reducing the risk 

i. Create risk profiles for each card paying customer 

E. Protecting Cardholder Privacy 

1. Privacy laws 

i. All states have privacy laws to protect the individual cardholder 

ii. See Exhibit E 

2. Target example 

3. Best practices 

i. Install firewalls, encryption software, and anti-virus software 

ii. Dedicated server to store cardholder data with limited employee access 

iii. Even better: store cardholder data on third party server with restricted 

access and masked information  

iv. Cardholder information should be destroyed when no longer needed 

v. Retain third party firm to audit compliance with state privacy laws  

F. PCI Compliance 

1. Building and maintaining secure network 

2. Implementing safeguards to protect cardholder data 

3. Maintaining a vulnerability management program 

4. Apply strong access control measures 

5. Regularly monitoring and testing network security 

6. Enforcing an information security policy 
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EXHIBIT “A” 
 

State Statute Language of Statute Legislative Intent/History 
(if any) 

Year Enacted 

California Civil Code 
§1748.1 

(a) No retailer in any 
sales, service, or lease 
transaction with a 
consumer may impose a 
surcharge on a cardholder 
who elects to use a credit 
card in lieu of payment by 
cash, check, or similar 
means. A retailer may, 
however, offer discounts 
for the purpose of 
inducing payment by 
cash, check, or other 
means not involving the 
use of a credit card, 
provided that the discount 
is offered to all 
prospective buyers. 
§1747.02:  (d) 
"Cardholder" means a 
natural person 
 

“It is the intent of the 
Legislature to promote the 
effective operation of the 
free market and protect 
consumers from deceptive 
price increases for goods 
and services by prohibiting 
credit card surcharges and 
encouraging the availability 
of discounts by those 
retailers who wish to offer a 
lower price for goods and 
services purchased by some 
form of payment other than 
credit card.”  

2012 

Colorado Consumer Credit 
Code §5-2-212 

Surcharges on credit 
transactions – prohibition: 
Except as otherwise 
provided in sections 24-
19.5-103(3) and 29-11.5-
103(3), C.R.S., no seller 
or lessor in any sales or 
lease transaction or any 
company issuing credit or 
charge cards may impose 
a surcharge on a holder 
who elects to use a credit 
or charge card in lieu of 
payment by cash, check, 
or similar means. A 
surcharge is any 
additional amount 
imposed at the time of the 
sales or lease transaction 
by the merchant, seller, or 
lessor that increases the 
charge to the buyer or 
lessee for the privilege of 
using a credit or charge 
card. For purposes of this 
section, charge card 
includes those cards 
pursuant to which unpaid 
balances are payable on 

Purpose of the Code: (d) “To 
protect consumer buyers, 
lessees, and borrowers 
against unfair practices…” 
(f) “To conform the 
regulation of consumer 
credit transactions to the 
policies of the federal “Truth 
in Lending Act” and federal 
“Consumer Leasing Act” 
 
Memorandum from Office 
of the Attorney General for 
State of Colorado (From: 
UCCC, To: Retail Sales 
Businesses, Re: “Annual 
Notification Fee” that credit 
sellers and retail merchants 
that extend consumer credit 
as a “creditor” must 
annually file and pay UCCC 
notification – dated January 
17, 2013): “A consumer 
credit sale contract is 
entered into by a creditor 
and an individual person, 
rather than an organization; 
is primarily for personal, 
family, or household 

2010 
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demand. 
 

purpose.”  
 
 

Connecticut Connecticut 
General Statutes > 
Title 42 > Chapter 
739 > §42-133ff 

“No seller may impose a 
surcharge on a buyer who 
elects to use any method 
of payment, including, but 
not limited to, cash, 
check, credit card or 
electronic means, in any 
sales transaction.” 

None found 2008 
 

Florida Fla. Stat. Ann. 
§501.0117(1) 
 
Chapter 501 is 
titled “Consumer 
Protection” 

“A seller…may not 
impose a surcharge on the 
buyer…for electing to use 
a credit card in lieu of 
payment by cash, check, 
or similar means, if the 
seller…accepts payment 
by credit card…” 

Title of Chapter which 
statute falls under is 
“Consumer Protection” 
 
Focus on term “buyer.” No 
use of the term “cardholder,” 
which is later defined under 
§501.0118, as including a 
person or organization. But 
did not use “cardholder” 
here in this statute so likely 
intended to make a 
distinction.  

2010 

Kansas Kan. Stat. Ann. 
§16a-2-403 
 
Chapter 16a: 
“Consumer Credit 
Code” 

“No seller... or any credit 
card issuer may impose a 
surcharge on a card holder 
who elects to use a credit 
card in lieu of payment by 
cash, check or similar 
means.” 
 

Title of Chapter which 
statute falls under is 
“Consumer Credit Code” 
 
Scope of Statute: [Part 4] 
applies to consumer loans; 
consumer credit transactions 

1999 

Maine Maine Rev. Stat. 
Ann. tit. 9-A, §8-
509 
 
Title: 9-A: 
“Maine Consumer 
Credit Code” 

“No seller…may impose 
a surcharge on a 
cardholder who elects to 
use a credit card in lieu of 
payment by cash, check 
or similar means.”  
 

Name of Title which statute 
falls under is “Consumer 
Credit Code” 
 
§ 8-501 states that “Maine 
Consumer Credit Code” is 
referred to as “Truth in 
Lending.” Also states that 
any term not defined under 
state statute will use 
definition from federal 
TILA. But note that TILA 
exempts credit transactions 
involving business purposes.  
 
Focus is on the 
CONSUMER, which under 
TILA is defined as a 
“natural person” 
 
Regulation Z of TILA (12 
C.F.R. § 226.1) defines 
cardholder as a “natural 
person”  

2011 
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Massachusetts Consumer Credit 
Cost Disclosure 
(Chapter 140D), 
§28A  

(a)(1): “With respect to a 
credit card which may be 
used for extensions of 
credit in sales transactions 
in which the seller is a 
person other than the card 
issuer, the card issuer may 
not, by contract or 
otherwise, prohibit any 
such seller from offering a 
discount to a cardholder 
to induce the cardholder 
to pay cash, check or 
similar means rather than 
use a credit card. 
(2) No seller in any sales 
transaction may impose a 
surcharge on a cardholder 
who elects to use a credit 
card in lieu of payment by 
cash, check or similar 
means.” 
 

Uses SAME exact wording 
to define terms as Federal 
Truth in Lending Act. But 
note the scope of TILA and 
that it is not applicable to 
credit transactions involving 
business purposes.  
 
Focus is on the 
CONSUMER, which under 
TILA is defined as a 
“natural person” 
 
Regulation Z of TILA (12 
C.F.R. § 226.1) defines 
cardholder as a “natural 
person” 

 

Oklahoma Consumer Credit 
Code, Title 14A - 
§2-417 

“No seller in any sales 
transaction may impose a 
surcharge on a cardholder 
who elects an open-end 
credit card or debit card 
account instead of paying 
by cash, check or similar 
means.” 

Exactly same purposes of 
Code as mentioned in CO 
Consumer Credit Code 
EXCEPT (f) does not 
reference “Truth in Lending 
Act” 
 

2012 

New York General Business 
Law §518 

“No seller in any sales 
transaction may impose a 
surcharge on a holder who 
elects to use a credit card 
in lieu of payment by 
cash, check, or similar 
means.”  

 2010 

Texas Tex. Fin. Code 
Ann. §339.001(a) 

“In a sale of goods or 
services, a seller may not 
impose a surcharge on a 
buyer who uses a credit 
card for an extension of 
credit instead of cash, a 
check, or a similar means 
of payment.” 
 

Brochure by Attorney 
General re “Questions 
about Credit Cards,” 
stating “In Texas, a 
business cannot penalize 
consumers who pay for a 
good or service by using a 
credit card… However, 
businesses in Texas can 
discount the regular retail 
price of an item for 
consumers who pay cash 
instead of using a credit 
card. Consumers who are 
charged extra for using a 
credit card should 

2005 



 
 

 17

report…”  
 
Last amended in 2005, 
adding subsection (c): 
“The Finance 
Commission of Texas 
shall have exclusive 
jurisdiction to enforce and 
adopt rules relating to this 
section.   
Rules adopted pursuant to 
this section shall be 
consistent with federal laws 
and regulations governing 
credit card transactions 
described by this section.  
This section does not create 
a cause of  
action against an individual 
for violation of this section.” 
 
Same arguments as above 
with regard to applicability 
of TILA in this situation, 
focus of TILA on consumer, 
and Regulation Z 
 
 
 

Utah Utah Code 13-
38a-301; Part 3 
“Financial 
Transaction Card 
Surcharges” 

“(1) A seller may not 
impose a surcharge on a 
transaction for $10,000 or 
less that is paid for by 
using a financial 
transaction card. 
(2) A seller may offer a 
discount on a transaction 
that is paid for by means 
other than a financial 
transaction card.” 
 
The ban is set to expire as 
of June 30, 2014 

Bill that was signed into 
law on April 4, 2013 by 
Governor Herbet is S.B. 
67 and is titled 
“Consumer Protection 
Revisions” 
 
Under 13-38a-203 
entitled “private action,” 
the law relies on private 
citizens seeking redress in 
courts for enforcement. 
Under the terms of the 
new law, a person who 
has been charged a 
surcharge can take the 
retailer to court to recover 
the surcharge, court costs 
and attorney fees and may 
seek to enjoin conduct in 
violation of this chapter.  

2013 
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• NOTE regarding TILA (that applies to various states above): B2B transaction would involve a credit 
transaction primarily for business and thus, exempted from the TILA. So, all the states that refer to the 
TILA must also follow this exemption.  

§ 104.  Exempted transactions 
This title does not apply to the following: 
(1)  Credit transactions involving extensions of credit primarily for business, commercial, or agricultural purposes, 
or to government or governmental agencies or instrumentalities, or to organizations. 

• NOTE regarding purpose of TILA: focus is on the consumer and protecting consumer. 

It is the purpose of this title to assure a meaningful disclosure of credit terms so that the consumer will be able to 
compare more readily the various credit terms available to him and avoid the uninformed use of credit, and to 
protect the consumer against inaccurate and unfair credit billing and credit card practices. 

• NOTE regarding definition of consumer in TILA: consumer defined as a “natural person.”  

§ 103.  Definitions and rules of construction 
(i)  The adjective "consumer", used with reference to a credit transaction, characterizes the transaction as one in 
which the party to whom credit is offered or extended is a natural person, and the money, property, or services 
which are the subject of the transaction are primarily for personal, family, or household purposes. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “B” 
 

[VENDOR] COMMERCIAL CREDIT CARD PAYMENT PROGRAM 
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 [Applicant] agrees to the following terms and conditions regarding payment by credit card.  

 
AGREEMENT TO PAY 

 
 [Applicant] agrees to honor all credit card charges for product purchased from [Vendor].  
Should the credit card be declined, [Vendor] may demand payment prior to any further 
shipments. 
 

PAYMENT OF OBLIGATIONS 
 
 [Applicant] agrees to pay to [Vendor] at such place designated by [Vendor],obligations 
evidencing credit extended by [Vendor] in accordance with the applicable payment, finance and 
service charge schedule in effect from time to time. 
 

CHARGEBACKS 
 
 [Applicant] agrees that any disputed charge, request for chargeback or adjustment, will first 
be reported to [Vendor]. [Vendor] will have ten business days to resolve the dispute with 
[Applicant]. 
 
 [Applicant] has 30 days from the date of payment to dispute or request a chargeback relating 
to any credit card charge. [Applicant’s] failure to dispute the charge or request a chargeback 
within 30 days of payment to [Vendor] constitutes a waiver of any right to dispute the charge or 
request a chargeback.  Payment to [Vendor] will be deemed to have occurred for the purposes of 
this paragraph on the date [Vendor’s] bank records show that payment has been received from 
[Applicant].   
 
Card Number:     _______________________________________ 
 
Card Member:     _______________________________________ 
 
Expiration Date:  _______________________________________ 
 
Card Member’s Address:  ________________________________ 
 
Account Name:    _______________________________________ 
 
Account Number:  _______________________________________  
 
 
 
 
 
 

AUTHORIZATION FOR PAYMENT 



 
 

 20

 
 [Applicant] hereby authorizes [Vendor] to charge its credit card for any and all purchases. 
The following representatives of the [Applicant] are authorized to use the [Applicant’s] credit 
card. 
 
 
  ________________ 

Representative 
  [Title] 
 
  ________________ 

Representative 
  [Title] 
 
  ________________ 

Representative 
  [Title] 
 
 
 [Applicant] agrees to inform [Vendor] within 10 days of any changes to those authorized to 
use its credit card. 
 

WARRANTIES AND REPRESENTATIONS 
 

 [Applicant] warrants and represents that the signature on the claim slip will be genuine and 
authorized by cardholder and not forged or unauthorized. 
 

TRANSACTIONS COSTS 
 

[Applicant] agrees to bear the cost of each credit card transaction, including any and all fees 
charged to [Vendor] as a result of accepting the particular credit card brand used by [Applicant]. 
[Applicant] is not entitled to a cash discount for payments by credit card. 
 

TRANSFERABILITY 
 

 This agreement is not transferable by [Applicant] without [Vendor]’s prior written consent. 
Any attempt by [Applicant] to assign the Agreement in violation of this paragraph shall be void. 

 
FAILURE OF CUSTOMER TO FULFILL OBLIGATIONS 

 
 Should [Applicant] fail to fulfill any of the obligations under this agreement, [Vendor] may 
declare the entire outstanding balance, whether or not already past due, immediately due and 
payable, and may proceed to enforce the full payment of such balance, including finance and 
service charges at the rate of eighteen percent per annum. In the event of suit to collect such 
payment balance, [Applicant] and those individuals in privity with [Applicant] shall pay all of 
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[Vendor’s] collection costs and fees, including but not limited to reasonable attorneys’ fees, 
expert witness fees, forensic accountant fees, and court costs. 

 
GOVERNING LAW 

 
All credit card commerce between [Applicant] and [Vendor] shall be governed by and 
interpreted in accordance with the laws of the State of California without regard to conflict of 
law provisions thereof, and all actions, disputes, and proceedings arising from, relating to or in 
connection with credit card commerce between [Applicant] and [Vendor] shall be subject to the 
exclusive jurisdiction of the federal district courts for the Central District of California or, in the 
event the district court lacks subject matter jurisdiction, the California state courts located in 
Orange County.  For the avoidance of doubt, the foregoing is intended to be a mandatory forum 
selection clause divesting all other courts of jurisdiction to hear any actions, disputes, and 
proceedings arising from, relating to or in connection with credit card commerce between 
[Applicant] and [Vendor]. 
 

WAIVER OF STATUE OF LIMITATIONS 
 

 [Applicant] expressly waives the defense of the statute of limitations for the period permitted 
by law. 
 

AGREEMENT OF CUSTOMER 
  
 [Applicant] expressly agrees to the provisions contained in this agreement and manifests this 
agreement by his or her signature. 
 

 RECEIPT OF COPY OF AGREEMENT 
 
[Applicant] acknowledges receipt of a copy of this agreement. 
 
 
Date:____________________,  
 
 
        By:________________________ 
         [Applicant]  
 
 
Date:____________________,  
 
 
 
        By:________________________ 
         [Vendor]  

EXHIBIT “C” 
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Notice of [Vendor]’s Intent to Impose Surcharge on Credit Card 
Payments 

 
 
To: [Customer], 
 
Pursuant to the modification of MasterCard and Visa’s rules, [Vendor] will surcharge customers 
who pay with MasterCard and Visa’s Credit Cards. This is a notice from [Vendor] that it intends 
to impose a surcharge. The surcharge amount is not greater than the applicable credit card 
cost of acceptance. 
 
 
Date:________________________                            By:_____________________________ 
 
        [Name], [Title] 
        [Address] 
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EXHIBIT “D” 
 

Individual Personal Guaranty 

 

Date____________   2013 

 

 
I, (name)________________________________, residing at address)____________________ 
_________________________________________, for and in consideration of your extending 
credit at my request to (company)___________________________(hereinafter referred to as the 
�Company”), of which I am (title)_______________________, hereby personally guarantee to 
you the payment at _____________________________ in the state of ____________________ 
of any obligation of the Company and I hereby agree to bind myself to pay you on demand any 
sum which may become due to you by the Company whenever the Company shall fail to pay the 
same.  It is understood that this guaranty shall be a continuing and irrevocable guaranty and 
indemnity for such indebtedness of the Company.  I do hereby waive notice of default, non-
payment and notice thereof and consent to any modification or renewal of the credit agreement 
hereby guaranteed. 
 
Signature_________________________  
Social Security No.__________________________ 
Witness__________________________ 
Address___________________________________ 
                                                                                     

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT “E” 
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State Privacy Laws 

 

State  Credit Cards Qualify as 
Personal Information  Business Covered by Law  Notification Required 

Alabama  N/A  N/A  N/A 

Alaska 
Alaska Stat. 
§45.48.010 

Yes 
  

 “Any person, state or local 
government agency 
(excepting the judicial 

branch), or person with more 
than 10 employees that owns 

or licenses personal 
information in any form.” 

Statute only applies to 
unencrypted information 
or encrypted information 
when the encryption key 
has also been disclosed. 

 

Arizona 
Ariz. Rev. Stat. §44‐

7501 
Yes 

“Any person or entity that 
conducts business in AZ and 

that owns or licenses 
unencrypted computerized 
data that includes personal 

information.” 

Notification requirement 
only applies where 

personal information was 
unencrypted. 

Arkansas 
Ark. Code §4‐110‐

101 
Yes 

“Any person, business or 
state agency or state agency 

that acquires, owns, or 
licenses computerized data 

that includes personal 
information.” 

Statute only applies to 
unencrypted data 

elements. 

California 
Cal. Civ. Code 

§1798.29, 1798.80 
Yes 

“Any person, business or 
state agency that does 

business in CA and owns or 
licenses computerized data 
that contains personal 

information.” 

Notification under the 
general breach 

notification statute only 
applies where 

unencrypted personal 
information was 

acquired, or is believed 
to be acquired, by an 
unauthorized person. 

Colorado 
Colo. Rev. Stat. §6‐

1‐716 
Yes 

“Any individual or 
commercial entity that 

conducts business in CO and 
that owns or licenses 
computerized data that 

includes personal 
information.” 

Statute only applies to 
the disclosure of 
unencrypted 

computerized data. 

Connecticut 
Conn. Gen. Stat. 

§36a‐701b 
Yes 

“Any person, business or 
agency that conducts 

business in CT, and who, in 
the ordinary course of such 

A breach of security only 
occurs when access to 

the personal information 
has not been secured by 
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entity’s business, owns, 
licenses, or maintains 
computerized data that 

includes personal 
information.” 

encryption or by any 
other method or 

technology that renders 
personal information 

unreadable or unusable.  

Delaware 
Del. Code Ann. Tit. 

6 §12B‐101 
Yes 

“Any individual or 
commercial entity that 

conducts business in DE and 
that owns or licenses 
computerized data that 

includes personal 
information about a resident 

of DE.” 

The statute applies to 
unencrypted 

computerized data. 

Florida 
Fla. Stat. §817.5681  Yes 

“Any person, firm, 
association, joint adventure, 

partnership, syndicate, 
corporation, and all other 

groups or combinations who 
conduct business in FL and 
maintain computerized data 
in a system that includes 
personal information.” 

The statute applies to 
unencrypted 
information. 

Georgia 
Ga. Code §10‐1‐
910, 10‐1‐911, 10‐
1‐912; §46‐5‐214 

Yes 

“Any person or entity who, 
for monetary fees or dues, 

engages in whole or in part in 
the business of collecting… 
information concerning 

individuals for the primary 
purpose of furnishing 
personal information to 

nonaffiliated third parties…” 

The statute applies to 
unencrypted personal 

information. 

Hawaii 
H.R.S. §487N‐1  Yes 

“Any sole proprietorship, 
partnership, corporation, 

association, or other group… 
that collects, owns or licenses 

personal information of 
residents of HI in any form.” 

The statute applies only 
to disclosure of 
unencrypted or 

unredacted information. 

Idaho 
Idaho Code §28‐51‐

104 
Yes 

“Any agency, individual or 
commercial entity that 

conducts business in ID and 
that owns or licenses 
computerized data that 

includes personal 
information about a resident 

of ID.” 

The statute applies to 
unencrypted personal 

information. 

Illinois 
815 Ill. Comp. Stat.  Yes  “Any data collector… or 

entity that, for any purpose, 
The statute applies to 
unencrypted personal 
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530/5, 530/10, 
530/12, 530/15, 
530/20, 530/25 

handles, collects, 
disseminates, or otherwise 

deals with nonpublic 
personal information that 
owns or licenses personal 

information concerning an IL 
resident.”  

information.  

Indiana 
Ind. Code §4‐1‐11, 

§24‐4.9‐1 
Yes 

“Any individual, 
corporation… or any other 
legal entity that owns or 

licenses computerized data 
that includes personal 

information.”  

The statute does not 
apply to encrypted 

information, provided 
that the unauthorized 

recipient of the 
information does not also 
get an encryption key. 

Iowa 
Iowa Code §715C.1‐

2 
Yes 

“Any individual, 
corporation… or any other 
legal or commercial entity 

that owns or licenses 
computerized data that 
includes an IA resident’s 

personal information that is 
used in the course of the 

entity’s business…” 

The statute does not 
cover personal 

information if it is 
“encrypted, redacted, or 
otherwise altered in such 
a manner that the name 
or data elements are 

unreadable.”  

Kansas 
Kan. Stat. §50‐7a01  Yes 

“Any individual, partnership, 
corporations… or other entity 
that conducts business in KS 
and that owns or licenses 
computerized data that 

includes personal 
information.” 

The statute is triggered 
by disclosure of 
unencrypted or 

unredacted information. 

Kentucky  N/A  N/A  N/A 

Louisiana 
La. Rev. Stat. 
§51:3071 

Yes 

“Any individual, 
corporation… or any other 
legal entity that conducts 
business in LA or that owns 
or licenses computerized 
data that includes personal 

information.” 

Notification requirement 
only applies where the 

personal information was 
not encrypted or 

redacted.  

Maine 
10 Me. Rev. Stat. 

§1346 
Yes 

“Any individual, partnership, 
corporation…. that maintains 

computerized data that 
includes personal 
information.” 

The statute only applies 
to disclosure of 

information that is not 
encrypted.  

Maryland 
Md. Code Com. Law 

§14‐3501 
Yes 

“A sole proprietorship, 
partnership, corporation… or 
any other business entity… 

that owns or licenses 

The statute only applies 
to disclosure of personal 
information that has not 

been encrypted, 
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computerized data that 
includes personal 

information of an individual 
residing in MD.” 

redacted, or otherwise 
protected by another 

method that renders the 
information unreadable 

or unusable. 

Massachusetts 
Mass. Gen. Laws 

93H §1 
Yes 

“A natural person, 
corporation… that owns, 

licenses, maintains or stores 
data that includes personal 
information about a resident 

of MA.” 

No notice is required as 
long as the data acquired 
or used is encrypted, and 
the confidential process 
or key that is capable of 

compromising the 
security, confidentiality, 
or integrity of personal 
information has not been 

acquired. 

Michigan 
Mich. Comp. Laws 

§445.63, 72 
Yes 

“Any individual, 
corporation… that owns or 
licenses data including 

personal information of a MI 
resident.”  

A person or agency does 
not have to give notice if 
the resident’s data was 
encrypted or redacted, 
and the person gaining 
unauthorized access did 
not have the encryption 

key. 

Minnesota 
Minn. Stat. 
§325E.61 

Yes 

“Any person or business that 
conducts business in MN, and 
that owns or licenses data 
that includes personal 

information.”  

A person or business 
must give notice of a 
security breach if 

personal information is 
acquired. Personal 

information does not 
include encrypted data. 

Mississippi 
Miss. Code §75‐24‐

29 
Yes 

“Any person who conducts 
business in MS and who, in 
the ordinary course of the 
person’s business functions, 
owns, licenses, or maintains 
the personal information of 

any MS resident.”  

Does not cover 
encrypted data. 

Missouri 
Mo. Rev. Stat. 
§407.1500 

Yes 

“Any individual, 
corporation… that owns or 

licenses personal information 
of residents of MO.” 

Personal information 
does not include 
information that is 
redacted, altered, or 

truncated. 

Montana 
Mont. Code §30‐14‐

1701 
Yes 

“Any person or business that 
conducts business in MT and 

that owns or licenses 
computerized data that 

includes personal 

The statute applies only 
to disclosures of 

encrypted information.  
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information.”  

Nebraska 
Neb. Rev. Stat. §87‐

801 
Yes 

“Any individual, 
corporation… that conducts 
business in NE and that owns 
or licenses computerized 
data that includes personal 
information about a resident 

of NE.” 

Notice is not required if 
data is encrypted or 

redacted. 

Nevada 
Nev. Rev. Stat. 
§603A.010 

Yes 

“Any corporation… or any 
other type of business entity 
or association that owns or 
licenses computerized data 

that includes personal 
information."  

If the data is encrypted, 
notice is not required.  

New Hampshire 
N.H. Rev. Stat. 
§359‐C:19 

Yes 

“Any individual, 
corporation… doing business 
in NH that owns or licenses 
computerized data that 

includes personal 
information.” 

If the data elements are 
encrypted, notification is 

not required. 

New Jersey 
N.J. Stat. §56:8‐163  Yes 

“… Any sole proprietorship, 
partnership, corporation… 
that conducts business in NJ 

and that compiles or 
maintains computerized 

records that include personal 
information.”  

Statute applies to 
personal information 
that has not been 

secured by encryption or 
by any other method or 
technology that renders 
the personal information 
unreadable or unusable.  

New Mexico  N/A  N/A  N/A 

New York 
N.Y. Gen. Bus. Law 

§899‐aa 
Yes 

“Any person, business, or 
state entity… which conducts 
business in New York state 
and which owns or licenses 
computerized data which 

includes private 
information.” 

When the private 
information is encrypted 
and the encryption key 
has not been acquired, 

there is no duty to notify. 

North Carolina 
N.C. Gen. Stat. 
§§75‐61, 75‐65 

Yes 

“Any sole proprietorship, 
corporation… that owns or 

licenses personal information 
of residents of NC or any 

entity that conducts business 
in NC that owns or licenses PI 

in any form.” 

Notification requirement 
only applies where the 
personal information 

acquired is unencrypted 
and unredatced.  

North Dakota 
N.D. Cent. Code 

§51‐30‐01 
Yes 

“Any entity that conducts 
business in ND and that owns 
or licenses computerized 
data that includes personal 

Notification is not 
required when data has 

been secured by 
encryption or by any 
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information.”   other method or 
technology that renders 

the electronic files, 
media, or data bases 

unreadable or unusable.  

Ohio 
Ohio Rev. Code 

§1349.19 
Yes 

“Any individual, 
corporation… that conducts 
business in OH and owns or 
licenses computerized data 

that includes personal 
information.”  

If the data is encrypted, 
redacted, or altered by 

any method or 
technology in such a 
manner that the data 

elements are unreadable, 
notification is not 

required.  

Oklahoma 
24 Okla. Stat. §161  Yes 

“Any corporations… that own 
or licenses computerized 
data that includes personal 
information of OK residents.” 

Notification is not 
required for encrypted or 
redacted information 
unless the encrypted 
information is accesses 
and acquired in an 

unencrypted form or if 
the security breach 

involves a person with 
access to the encryption 
key and the individual or 

entity reasonable 
believes that such breach 
has caused or will cause 
identity theft or other 
fraud to any resident of 

this state.  

Oregon 
Or. Rev. Stat. 
§§646A.600, 
646A.602, 
646A.604, 
646A.624, 
646A.626 

Yes 

“Any individual, private or 
public corporation… that 

owns, maintains or otherwise 
possesses data that includes 
an individual’s personal 

information that is used in 
the course of the entity’s 

business… and was subject to 
the breach of security.”  

If data is encrypted or 
redacted, notice is not 

required.  

Pennsylvania 
73 Pa. Stat. §2301  Yes 

“… An individual or a 
business doing business in PA 
that maintains, stores, or 

manages computerized data 
that includes personal 

information of PA residents.”  

Notification is not 
required when encrypted 
or redacted information 
is accessed and acquired. 

Notice is required, 
however, if encrypted 
information is accessed 
and acquired in an 
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unencrypted form, if the 
security breach is linked 

to a breach of the 
security of the encryption 
or if the security breach 
involves a person with 
access to the encryption 

key.  

Rhode Island 
R.I. Gen. Laws §11‐

49.2‐1 
 

Yes 

“A state agency, individual, 
partnership association, 

corporation or joint venture 
that owns, maintains or 

licenses computerized data 
that includes personal 

information.”  

If the information is 
encrypted, notice is not 

required.  

South Carolina 
S.C. Code §39‐1‐90  Yes 

“A natural person, an 
individual, or a corporation… 
conducting business in SC, 
and owning or licensing 

computerized data or other 
data that includes personal 

information.”  

If data is rendered 
unusable through 

encryption, redaction, or 
other methods, notice to 

consumers is not 
required.  

South Dakota  N/A  N/A  N/A 

Tennessee 
Tenn. Code §47‐18‐

2107 
 

Yes 

“Any person or business that 
conducts business in TN… 
that owns or licenses 
computerized data that 

includes personal 
information.” 

Notification requirement 
only applies where 

personal information was 
unencrypted.  

Texas 
Tex. Bus. & Com. 
Code §§521.001, 

521.053 

Yes 

“A person that conducts 
business in TX and owns or 
licenses computerized data 

that includes sensitive 
personal information.” 

“Sensitive personal 
information” only applies 
to data items that are not 

encrypted.  

Utah 
Utah Code §§3‐44‐

101 
Yes 

“Any entity who owns or 
licenses computerized data 

that includes personal 
information concerning a UT 

resident.” 

If the personal 
information is encrypted 
or protected by another 
method that renders the 

data unreadable or 
unusable, notice is not 

required.  

Vermont 
9 V.S.A. §§2430, 

2435 
Yes 

“Any data collector, 
including, but not limited 
to…. privately and publicly 
held corporations… and any 
other entity that, deals with 

nonpublic personal 

Data is not considered 
personal information if 
both the individual’s 

name and the combined 
data element are 

encrypted, redacted, or 
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information, that owns or 
licenses computerized 

personal information that 
includes personal 

information concerning an 
individual residing in VT.” 

protected by another 
method that renders 
them unreadable or 

unusable.  

Virginia 
Va. Code 

§18.20186.6; 
§32.1‐127.1:05 

Yes 

“An individual, corporation… 
or any other legal entity, 

whether for profit or not for 
profit that owns or licenses 
computerized data that 

includes personal 
information.” 

The unauthorized 
acquisition of encrypted 
or redacted data, without 
access to the encryption 
key, does not trigger the 

notice requirement 
under this statute. 

Washington 
Wash. Rev. Code 
§19.255.010 

Yes 

”Any state or local agency or 
any person or business which 
conducts business in WA that 

owns or licenses 
computerized data that 

includes personal 
information.” 

If the information is 
encrypted, notice is not 

required.  

West Virginia 
W. VA. Code §46A‐

2A‐101 
Yes 

“An individual, corporation… 
that owns or licenses 
computerized data that 

includes personal 
information.” 

If encrypted or redacted 
information is accessed 
and acquired and the 
person does not have 

access to the encryption 
key, notice is not 

required. 

Wisconsin 
Wis. Stat. §134.98  Yes 

“Any entity that maintains or 
licenses personal information 

in WI.  
(Entity includes: a business 
that conducts business in WI 

and maintains PI in the 
ordinary course of 

Business).” 
 

If one of the data 
elements linked to an 
individual’s name is 

encrypted, redacted, or 
altered in a manner that 
renders the element 
unreadable, it is not 
considered personal 

information, meaning no 
notice is required. 

Wyoming 
Wyo. Stat. §40‐12‐

501 
Yes 

“An individual or commercial 
entity that conducts business 

in WY and that owns or 
licenses computerized data 

that includes personal 
information about a resident 

of WY.” 

If the information is 
encrypted and redacted, 

the data is not 
considered personal 

identifying information, 
and notice is not 

required.  

Washington, DC 
D.C. Code §28‐3851  Yes 

“Any person or entity who 
conducts business in DC and 
who, in the course of such 

The acquisition of data 
that has been rendered 

secure, so as to be 
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business, owns or licenses 
computerized or other 

electronic data that includes 
personal information.” 

unusable by an 
unauthorized third party 

is not considered a 
breach of the security 

system.  
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Accepting Payment by Credit Card, Surcharging 
the Customer and the Multibillion Dollar 

Litigation Settlement With the Card Companies: 
Is it Time to Rollout a Card Payment Program 

for Your B2B Sales?  
By: Scott Blakeley, Esq. & 

Brad Boe 

Abstract 
The credit team offers customers a variety of payment channels, including ACH, EDI, wire, 
check, check by fax, payment cards, and cash. Yet more customers are choosing credit cards to 
pay vendors’ invoices in the B2B setting, and those customers using cards are increasing the 
frequency with which they use their cards. According to the National Small Business 
Association’s 2012 Year-End Economic Report, 31% of small businesses use credit cards to 
finance their capital needs. A number of factors account for a customer’s increased use of credit 
cards, including: (1) more time to ultimately pay for the vendor’s goods or services, thereby 
improving cash flow (think terms pushback with a smile); (2) customer convenience (think Gen X 
and shorthand approach); (3) from the cardholder’s view, points and miles earned with every 
invoice payment (cardholder thinks vacation in the Caribbean for using his or her personal card 
to pay vendors’ invoices); and (4) bank and credit card marketing programs encouraging 
customers to increase card usage.

Unfortunately for vendors, credit cards are the most expensive payment alternative. While the 
accommodative credit team may appreciate the growing customer preference to use his or her 
card to pay invoices (and the potentially positive impact on the vendor’s DSO), the finance team 
commonly complains that cards eat into the profitability of the sale as the vendor pays the 
interchange fee (2% - 4%). Credit card companies have prohibited vendors from surcharging 
customers, thereby burdening the vendor with the fee. This year, however, Visa and MasterCard 
changed the surcharge rules. This article considers legal compliance, card company rule 
compliance and a vendor’s best practice with adopting a credit card payment program and 
surcharge rollout. 
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Credit Card Litigation and the Impact on the Vendor’s Payment Channel 
Alternatives  
Visa and MasterCard are defendants in an eight-year class action lawsuit concerning alleged 
artificially-high interchange fees in violation of the Sherman Antitrust Act. The class action 
lawsuit comprises multiple lawsuits against the card companies, brought by retailers such as 
Kroger, PayLess, Safeway and several trade associations. American Express and Discover are 
not named as defendants. The suits were consolidated in the U.S. District Court in Brooklyn.

On November 27, 2012, the District Court granted preliminary approval of the class action 
settlement. The retailers and Visa and MasterCard agreed to settle under the following terms: (1) 
cash distribution of $6.05 billion to retailers and vendors that were overcharged during the eight 
year period (January 2004 through November 2012); (2) reduction of the interchange fee by ten 
basis points for eight months, which is valued at $1.2 billion; and (3) rule changes. The most 
significant settlement term for vendors in the B2B setting is the rule change that now permits 
surcharging the interchange fees to customers. The irony of Visa and MasterCard’s surcharge 
concession is that the national retailers suing Visa and MasterCard contend that the surcharge 
concession has no value under the settlement as they will not surcharge their customer base, the 
consumer. While the irony of the surcharge concession is not lost on the national 
retailer/consumer environment, those same surcharge concessions have opened up a world of 
opportunity in the B2B world.

On September 12, 2013, the District Court considered final approval of the class action 
settlement. A ruling is expected within the month. Despite the pending court approval, Visa and 
MasterCard adopted the rule changes, which became effective January 27, 2013. Since the 
effective date of the rule change, vendors may now rollout a surcharge program to cardholders 
using Visa and MasterCard to pay invoices.

A Vendor’s Evaluation of a Credit Card Payment Program Surcharge 
Rollout 
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The Vendor’s Perspective 
A credit card payment program benefits the credit and sales teams in ways that traditional 
payment methods do not. The finance team may have a contrary view. 

The Credit Team’s View 
The credit team’s mission is to find a way to sell the customer, and have that customer pay for 
the sales as agreed. Credit cards achieve this, especially for those customers scored as high risk, 
as the card company takes the risk of loss. The general benefits may include: 

Reduced credit risk 
Minimized bankruptcy risk 
Minimum documentation 
More accurate and timely financial reporting 
Lower administrative expense, depending on how the vendor handles the interchange 
fee (discussed below) 
Faster collections 
Increased productivity 
Improved customer service 

By making reduced terms of sale prerequisite for the customer’s credit card use, the vendor may 
reap further benefits, such as: 

Immediate payment 
Increased cash flow, earlier funds availability and positive impact on treasury 
operations
Reduced accounts receivable 
Improved DSO 
Fewer credit approvals and collection activities 

The Sales Team’s View 
The sales team’s mission is to sell, both existing and new customers. Credit cards achieve this. 
The benefits may include: 

Opening new sales channel 
Attracting new customers who otherwise do not qualify for terms 
More sales opportunities
Enhanced competitive position  

The Finance Team’s View 
The finance team’s mission is to manage cash flow and working capital. Credit cards may 
improve revenue, but at what cost? 

Profit margin erosion 
Most expensive payment form 
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Credit cards are the most expensive payment channel and interchange fees continue to increase. 
Given this, the vendor should determine whether a surcharge program balances out these costs 
and results in cards being competitive with other forms of payment. When evaluating a surcharge 
rollout, a vendor may consider:  

Impact on Profit Margin: To what extent do interchange fees erode margins? Should 
the vendor run individual customer profitability models? If margins are large, the 
vendor may be willing to absorb the interchange fee and offer cards for the customer’s 
convenience. If margins are thin, the vendor may consider a surcharge as the only 
choice if adopting a card payment program. The vendor should also consider the 
implementation costs (i.e. IT equipment, training, etc.) associated with managing a 
surcharge program. Implementation costs will vary significantly depending on the 
way(s) in which the vendor processes customer credit cards: (1) card-not-present 
transactions, (2) swiped transactions, and/or (3) EIPP model transactions. 

Impact on Sales: Do the vendor’s competitors surcharge customers’ cards? Will a 
surcharge alienate customers so they may threaten to move their business to a 
competitor or will opening the entire customer base to credit cards as an alternative 
payment channel enhance your competitive position? 

The Customer’s Perspective 
For the customer, the benefits of using a credit card to pay invoices are: 

Improves Cash Flow: From the day the card is used to pay the invoice, the cardholder 
has up to 30 days to pay the card statement that includes the payment of the vendor’s 
invoice. The cardholder submits the card statement to the customer for reimbursement. 
This additional time improves the customer’s working capital and acts as a friendly 
form of terms pushback strategy, as it is the card company, and not the vendor, that is 
giving the customer additional time to pay. 

Convenience: Electronic transactions and little paperwork make cards a convenient 
payment alternative for customers. 

Cost: Customer eliminates the cost of processing accounts payable checks. 

The Cardholder’s Perspective 
In the B2B transaction where the customer is a small, closely held business organization, the 
cardholder paying the vendor’s invoice is typically the principal of the company. Card 
companies offer rewards to the individual cardholder for using the card, such as points and 
airline miles. The individual cardholder will have their company reimburse them for using their 
card to pay the vendor’s invoices, but the cardholder retains the benefit of the points and miles. 
That the principal is using their card to pay the invoices is not an indicator on its own that the 
customer is in financial difficulty. 
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Surcharge Rollout Considerations 
State Anti-Surcharge Legislation and the Impact on the B2B Sale 
To date, only 11 states have passed legislation addressing the ability of vendors to surcharge 
customers.1 With regards to the 39 states that have not passed any legislation, there is no legal 
bar to surcharge customers. The major question for vendors is whether B2B surcharging is 
allowed in states with anti-surcharge legislation that does not expressly provide for B2B 
surcharging.

There is a distinction between consumer and commercial credit card transactions that may 
exempt B2B transactions from the purview of some state’s anti-surcharge statutes. Consider 
California’s anti-surcharge statute, Civil Code §1748.1, which reads: “No retailer in any sales, 
service, or lease transaction with a consumer may impose a surcharge on a cardholder who elects 
to use a credit card in lieu of payment by cash, check, or similar means.”2 The legislative history 
behind the California statute confirms the intent to protect consumer transactions, rather than 
commercial transactions. Similarly, the Texas anti-surcharge law defines a credit card transaction 
as “a transaction for personal, family, or household use…”3 While statutes in other states are 
vaguer in their distinction of consumer and commercial transactions, statements from lawmakers 
in those states suggest a similar focus on consumer transactions. Pennsylvania State 
Representative, Adam Ravenstahl, referred to the proposed law in Pennsylvania as a “consumer 
protection piece of legislation.” The consumer-commercial distinction notwithstanding, a New 
York District Court’s recent injunction against an anti-surcharge statute may soon render the 
point moot. 

Until October 2013, the state of New York prohibited retailers from surcharging customer credit 
card purchases.4 In Expressions Hair Design v. Schneiderman, however, the U.S. District Court 
declared the statute unconstitutional, on the grounds that it violates the 1st Amendment’s 
Freedom of Speech. The Court held that the statute’s distinction between the prohibited 
“surcharges” and the permitted “discounts” is based on “words and labels, rather than economic 
realities” and therefore “the statute clearly regulates speech, not conduct”5 The preliminary 
injunction was stipulated on November 5, 2013. Armed with the ruling, the plaintiffs’ attorneys 
announced their intention to challenge the remaining states’ anti-surcharge laws. On December 
2, 2013, the defendants appealed the ruling. Their appeal will be heard before the 2nd Circuit 
Court of Appeals.

Even before the District Court’s ruling, there appeared to be limited support for anti-surcharge 
bills in the state legislatures. During the 2013 state legislative sessions, anti-surcharge bills were 
introduced in twenty-three states. Utah and Mississippi are the only two of the twenty-three to 
pass anti-surcharge bills.6 Sixteen chose not to pass the legislation: Arkansas, Hawaii, Indiana, 
Iowa, Kentucky, Maryland, Missouri, Nevada, New Hampshire, New Mexico, Rhode Island, 

1 Exhibit A contains a review of these states’ anti-surcharge laws. 
2 California Civil Code §1748.1(a) 
3 Tex. Finance Code § 301.002 (2) 
4 New York General Business Law §518 
5 Expressions Hair Design, et al. v. Eric T. Schneiderman in the U.S. District Court for the Southern District of New 
York. Preliminary Injunction, Opinion, and Order at pg. 21-22 (Doc. No. 63) 
6 Mississippi’s anti-surcharge bill only applies to state-issued credit cards. It is not relevant to this discussion. 
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South Carolina, Tennessee, Vermont, Washington and West Virginia. The five remaining states 
are Illinois, Michigan, New Jersey, Pennsylvania, and Wisconsin. The District Court injunction 
and promise of further litigation may deter passage of the remaining anti-surcharge bills. 

Visa and MasterCard Rule Changes 
The Visa and MasterCard rule change that permits surcharging also contains points for the 
vendor to consider with a surcharge rollout: 

Notice and Disclosure Requirements: A surcharge rollout program requires that the vendor 
give Visa and MasterCard notice of their intention to surcharge 30 days in advance of the rollout. 
Cardholder’s are to be given notice of a surcharge program in advance of using the card. The 
cardholder is also entitled to notice of the surcharge amount. 

In a card-not-present transaction, the vendor discloses a surcharge prior to the sale (i.e. 
notice on the web portal used to process the transaction), and the surcharge amount may 
be a line item on the invoice if the customer is using the card at the time the order is 
placed (no terms). If the customer is qualified for terms and the customer uses the card, 
then an invoice does not work, as the customer has already been invoiced. A debit memo 
may qualify. In addition to pre-sale notice, the vendor must disclose the exact surcharge 
amount for every surcharged transaction. 

In a card present sale, the vendor discloses the surcharge amount to the customer. The 
surcharge should be reflected on the receipt. 

Cap on Surcharge: The credit team is to operate as a profit center. However, Visa and 
MasterCard limits the amount a vendor may surcharge a customer. The surcharge should equal 
the cost of processing the credit card transaction (the cost typically is 1.5% to 3%), but cannot 
exceed 4% of the purchase. If the vendor plans to surcharge both Visa and MasterCard at the 
universal, maximum rate, the surcharge must not exceed the lower of the two blended rates. 
Otherwise, the vendor may establish a dual surcharge rate, with one covering Visa surcharges 
and another covering MasterCard surcharges (more on the dual surcharge below). Prior to the 
class action settlement, a vendor could only charge a customer a convenience fee that was 
intended to offset the vendor’s overhead cost in accepting payment by card. 

Brand and Product Level Surcharge: Vendors can charge either at the “brand level” or the 
“product level,” but not both. 

Brand Level: Applies an equal surcharge to all credit card transactions for a particular 
brand (Visa or MasterCard), regardless of the card’s issuer or product type. In this 
setting, all Visa transactions receive the same surcharge, while all MasterCard 
transactions receive an equal surcharge. 

Product Level: Applies the same surcharge to all credit card transactions made with a 
particular type of Visa or MasterCard. For example, all transactions with the Visa 
Signature card are surcharged at the same rate.  
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Credit card processing costs vary. Vendors should calculate their average processing costs before 
determining their surcharge level. Vendors who have not yet accepted credit cards may consider 
Visa and MasterCard’s product-level costs of acceptance, broken down by merchant category. 
These figures indicate that, on average, brand level transactions have a higher cost than do 
product level. This means the vendor, on average, can pass on a higher surcharge with a brand 
level surcharge rollout. Product level surcharges, however, offer more pricing flexibility. While 
these gauge potential surcharge rates, the vendor’s actual surcharge rate is based on its merchant 
discount rate. 

Consistency of Surcharge and Stratification of Customer Base: A vendor’s finance and sales 
teams commonly class certain customers as favored based on their volume and product mix. The 
preferred customers get most favored pricing, terms and promotional allowances. The sales team 
treats this customer class as protected and will resist surcharging this class. In another setting, it 
may be the customer that dictates that the vendor cannot surcharge, such as a state or the federal 
government. May the vendor protect its favored customers by absorbing some, or all, of the fee 
for these customers? Can it bend to the demands of a customer refusing to accept a surcharge in 
order to preserve the trade relationship? Put another way, do Visa and MasterCard’s new rules 
allow the vendor to stratify its customers, waiving the surcharge with one class, absorbing a 
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portion of the interchange fee with another class, and surcharging the entire interchange fee with 
the remaining customers?  

The operative clause in the Visa-MasterCard rule changes is: “A merchant adds the same 
surcharge to all Visa [or MasterCard] Credit Card Transactions, regardless of the card’s issuer or 
product type.” At first blush, this might suggest stratification is prohibited, but stratification is 
not discussed. This qualifying language instead concerns the brand level-product level 
distinction. Stratification is never prohibited in the settlement agreement nor in the 
corresponding materials (i.e. the FAQs on Visa’s and MasterCard’s websites). Had Visa and 
MasterCard intended to forbid differential treatment for favored customers, they would have 
included such a provision. But they did not, because disallowing stratification would not be 
consistent with the purpose of the settlement, which is to increase competition. Also, the inability 
to stratify surcharges would likely lead many vendors to opt for cash payments, leading to a loss 
of business for Visa and MasterCard. 

American Express and Discover Cards: American Express and Discover are neither 
defendants to the class action nor parties to the settlement. The vendor may surcharge American 
Express credit card transactions if the vendor only accepts American Express, and so long as the 
vendor equally surcharges all electronic transactions (including debit card transactions). If the 
vendor accepts American Express cards in addition to Visa and MasterCard, and still wishes to 
apply a surcharge on credit card transactions, that vendor will have to negotiate an exception 
from American Express rules regarding debit cards (which would violate the Visa and 
MasterCard rule changes). Discover Financial Services permits surcharging, so long as the 
vendor imposes equal surcharges on other rival credit card transactions. 

Debit Cards: Debit card transactions may not be surcharged. The vendor may have, on its 
internet payment portal, a prompt requesting the customer disclose whether the card is a debit 
card. However, for the B2B sale, debit card payments should be an insignificant percentage of a 
customer’s form of payment. Credit cards are preferred given the additional time for payment 
and the cardholder’s rewards. 

Location: The Visa and MasterCard rule changes apply only to payments made by customers in 
the U.S. and U.S. territories. 

It’s a Negotiation: Vendors should negotiate with credit card companies for exceptions and 
concessions. The larger a vendor’s credit card sales volume, the greater leverage that vendor will 
have in negotiations. 

Lowering the Interchange Fee (For the Vendor and the Customer) 
To reduce risk of fraudulent card use (especially in card-not-present transactions), payment 
networks encourage vendors to obtain security information with the transaction. There are three 
different levels of security information, and depending on amount of information passed along 
with a given credit card transaction, the vendor may qualify for a lower interchange rate. The 
levels are: 
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a) Level I data includes the cardholder’s billing address, the vendor’s name, the transaction 
amount, and date of transaction. 

b) Level II data includes Level I information, the customer’s tax ID number, sales tax 
amount, and the customer code. Only business, corporate and purchasing cards qualify 
for Level II data. 

c) Level III data includes Level II information and line item detail (i.e. product code, 
product cost and item description). Visa only allows Level III data on corporate and 
purchasing cards, while MasterCard’s commercial cards qualify for Level III data. 

While this information can help the vendor lower the interchange rates the customer pays, 
collecting Level II and III data may increase the processing time for card transactions. Also, 
collecting this high-level information increases the vendor’s informational security burden 
(discussed below). Before attempting to lower its interchange rates with additional security 
information, the vendor should ensure that its credit card sales volume justifies capturing such 
data. Vendors looking to stratify their surcharge program may collect Level II and Level III data 
from a preferred customer class in order to reduce the interchange rate for those customers. 

Best Practices for a Card Payment Program Rollout 
Internal Credit Card Policy 
A vendor may consider adopting an internal credit card policy as a best practice to ensure the 
credit and finance teams are trained with the card company rules and anti-surcharge statutes. The 
card policy addresses the in-house procedures for accepting cards, compliance with card 
company rules, including brand and product selection and surcharge disclosure, storing 
cardholder information and mitigating chargeback risks. 

Vendor’s Card Agreement with Customer, Including Terms and Conditions 
Like a new account set-up, where the vendor conditions open credit on a completed credit 
application, including terms and conditions to keep the customer within terms, the vendor may 
condition a customer’s card use on the customer agreeing to the vendor’s card agreement form. 
In the credit card agreement, the “Applicant” should be defined as “the customer buying from 
[vendor] or any person, natural or legal, who uses their credit card to make payments on behalf 
of the customer.” In this way, the card payment agreement is applicable to both corporate and 
personal cards, and avoids problems that may arise where a customer pays with multiple cards. 
The card agreement form provides the vendor with a customer’s personal guarantee and 
protections from a cardholder’s unauthorized use dispute and extended chargeback risk. The 
vendor may also include a venue provision, or forum selection clause, in the card agreement to 
address anti-surcharge issues. With regards to the choice-of-law clause, the vendor must be sure 
that either (1) the chosen state has a substantial relationship to the parties or their transaction, or 
(2) there is any other reasonable basis for the parties’ choice of law. 
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Chargeback Risk 
If a cardholder disputes a card payment, the card issuing bank may investigate and chargeback 
the disputed balance to the vendor. The timeframe for the cardholder to chargeback the 
transaction varies depending on the bank, but may extend to 150 days after issuance of the 
statement containing the charge. For the vendor, chargeback exposure up to five months after the 
transaction is simply too long of a window to carry that risk, especially given the reporting 
responsibilities of the credit team to finance. The vendor’s focus of shortening the cardholder’s 
chargeback window is consistent with a policy of promptly dealing with deductions and disputed 
invoices. For the cardholder to have chargeback rights up to five months from the transaction is 
inconsistent with a customer’s good faith in a trade relationship. The vendor may shorten the 
chargeback window (say 30 days from use of the card to pay the invoice) through a vendor’s 
card payment agreement form (sample at Exhibit B). 

Fraudulent Card Risk 
Card-not-present transactions, such as those via telephone, fax, or Internet, make it more difficult 
for the vendor to verify the identity of the customer, as the credit team does not meet the 
customer nor get an imprint of the card. This creates greater risk of fraudulent card use. Being 
unaware of fraudulent card use is not a valid defense, and vendors generally assume the risk of 
loss for accepting fraudulent transactions. By creating credit risk profiles for its card-paying 
customers (address and card verification, confirmation calls to the customer and a maximum 
spending limit that can only be surpassed with customer consent), the vendor can mitigate the 
risk of fraudulent card use. 

Cardholder’s Privacy Rights 
All states have enacted privacy laws to protect individual cardholders from identity theft. The 
vendor’s electronic storage of a cardholder’s information imposes on the vendor a duty to protect 
the card information from identity thieves.  

To comply with privacy laws and protect card info stored electronically, vendors may install 
firewalls, encryption software and anti-virus software. Vendors can also utilize a dedicated 
server to store cardholder data and limit access to only those employees who require access. A 
best case scenario has cardholder data stored on a third party server with restricted access and 
masked information. Cardholder information should not be emailed, nor should it be stored on 
personal computers or flash drives. Any paper documents containing cardholder information 
should be secured. When cardholder information is no longer needed, the electronic data should 
be permanently deleted and the paper documents should be shredded. Firms can be retained to 
audit the vendor’s compliance with privacy laws. Privacy laws may also require the vendor to 
notify cardholders of a data breach. The notice allows the cardholder to cancel the card and avoid 
being a victim of identity theft. 

PCI Compliance 
The Payment Card Industry Security Standards Council (PCI SSC) was created by Visa, 
MasterCard, American Express, Discover, and JCB in 2006 to provide compliance standards for 
protecting cardholder data.  PCI sets out standards for vendors: 

Building and maintaining a secure network; 
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Implementing safeguards to protect cardholder data; 
Maintaining a vulnerability management program; 
Applying strong access control measures; 
Regularly monitoring and testing network security; and  
Enforcing an information security policy. 

Failing to comply with the PCI SSC standards can lead to fines from the card companies and, 
depending on the level of security negligence, federal fines and criminal prosecution. 

Conclusion 
Customers continue to increase the use of cards to pay invoices, and banks continue their 
marketing efforts aimed at the relatively new B2B revenue stream.  To meet the customer’s 
preference, vendors that do not accept cards have to evaluate a card payment program, including 
whether to surcharge. Those vendors who accept cards may evaluate a surcharge to offset the 
costs. The decision to adopt a card payment program is a collaborative one, involving input from 
the credit, finance, and sales teams. It will likely be premised on market segments, competitive 
landscape and political considerations, and should address the opportunities and risks discussed 
in this paper.  

Scott Blakeley is a principal with Blakeley & Blakeley LLP, where he practices creditors’ 
rights and bankruptcy. His email is seb@blakeleyllp.com 

Brad Boe is the Director of Credit for Performance Food Group, and the Chairman of the 
Board of Trustees for the Credit Research Foundation. His email is bboe@pfgc.com. 
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After eight years of litigation, the US District gave final approval of the Visa/MasterCard class 
action settlement with retailers. Visa and MasterCard are alleged to have conspired to inflate 
interchange fees, in violation of the Sherman Act federal antitrust law. As part of the settlement, 
Visa and MasterCard changed their rules to allow vendors to surcharge the interchange fee. 
American Express has settled their class action lawsuit; vendors may surcharge AmEx 
cardholders, subject to court settlement. Given the interchange fee-shifting rule change, vendors 
are evaluating the cost savings of a credit card payment program rollout with a surcharge 
component, especially since more customers are using credit cards to pay invoices in the B2B 
setting. The details of a card payment program rollout are discussed in “ACCEPTING 
PAYMENT BY CREDIT CARD, SURCHARGING THE CUSTOMER AND THE 
MULTIBILLION DOLLAR LITIGATION SETTLEMETN WITH THE CARD COMPANIES:  
IS IT TIME TO ROLLOUT A CARD PAYENT PROGRAM FOR YOUR B2B SALES?” 1

But given the headlines regarding Target Stores and the data breach (read payment fraud) which 
could affect 110 million of its customers, vendors rolling out a card payment program are 
reminded to consider a cardholder’s privacy rights when they store the cardholder’s card 
information electronically. The Wall Street Journal reports that companies have gone on a hiring 
spree for compliance officers, given fines and penalties for regulatory infractions. 2

Forty-six states, the District of Columbia, Guam, Puerto Rico and the Virgin Islands have 
enacted legislation that creates a duty for companies to protect electronic personal information 
from being disclosed, and require companies to notify customers when their unencrypted 
electronic information has possibly been misused (the Privacy Laws). The Privacy Laws identify 
a cardholder’s personal information to include their credit card number. In light of the 
customer’s increasing preference to use credit cards, vendors’ efforts to offset interchange fees 
through a card payment program, the credit team’s electronic storage of card information and the 
Target data breach, what do the Privacy Laws mean to the credit team and what is a best practice 
to comply with these laws? 

The Target Stores Data Breach 
Data thieves stole credit and debit card information, as well as personal information, from 110 
million Target customers who used their credit cards between November 27 and December 15, 
2013. The Target data theft is the nation’s largest data theft, and potential identify theft victims 
represent 45% of the US adult population. The stolen information spans Target’s credit cards to 
major credit branches such as Visa and MasterCard. Card issuers are concerned that data thieves 
could use the Target information to get further account information. 

Target and the United States Secret Service are investigating the data thieves’ method for 
accessing the card data. The stolen information contains the customer’s name, credit card 

1 Scott Blakeley and Brad Boe. The Credit and Financial Management Review. The Credit Research Foundation, 
December 2013.
2 The Business of Risk is Booming, January 15, 2014. Wall Street Journal.
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number, the card’s expiration date and the CVV security code. This data is used, along with the 
stolen personal information (email address, mailing address and phone number), by data thieves 
to create counterfeit cards or sell the card information on the internet. Target is complying with 
states’ Privacy Laws and notifying customers of the data breach. 

Plaintiffs’ lawyers are filing lawsuits against Target, seeking class action status, claiming Target 
was negligent in handling the credit card data. Attorneys General from 30 states are investigating 
the breach. A card issuing bank is suing Target contending it was forced to issue security alerts 
and new cards. The card companies may seek to fine Target or raise the interchange fees. 

Michaels Stores and Neiman Marcus are also investigating possible data breaches of customer 
credit card information. 

A Cardholder’s Privacy Rights under State Law 
With the arrival of the electronic credit department and the credit team storing a cardholder’s 
card information, there is a greater risk of identity thieves or rogue employees stealing the 
information. Ten years ago, California adopted the first privacy law; since then, forty-five states 
have created similar privacy laws. The Privacy Laws require safeguards be put in place to protect 
a cardholder’s information. They are intended to protect cardholders from the risk of identity 
theft by requiring vendors to notify them when a security breach may have occurred, allowing 
cardholders to cancel the card. The laws do not define what constitutes a security breach, and 
requires notification even when the vendor only suspects there has been a breach. 

The Privacy Laws are silent as to the mechanics for detecting and responding to a security 
breach; however, a vendor that encrypts the card data may be exempt. Credit teams should 
consider how a cardholder’s credit card information is stored; the cardholder’s name should be 
stored separate from their card number, and the data should be encrypted. 

Credit teams should adopt a policy of notifying customers in the event of a security breach, 
storing card information, and sharing card information with others in the company (such as the 
sales force) and with third parties. To reduce the risk of a security breach, employee access to 
cardholder information should be restricted. Vendors should include all of their procedures in a 
company policy manual when establishing procedures to process credit card information. 

Credit Cards and Payment of Invoices in the B2B Setting:  The Identity 
of the Cardholder 
In a B2B sale, the customer (whether corporation, LLC, partnership or sole proprietorship
business organization form) may pay by ACH, wire or check. With these payment forms, the 
identity of the payer is virtually always the business organization listed on the credit application 
and invoice. By contrast, with a credit card payment, the identity of the payer commonly moves 
from the business organization to the principal of the company, who uses his or her personal card 
to pay the invoice. Credit card companies generally do not offer rewards (points and miles) to a 
company, but do so with personal cards. 
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Under the Privacy Laws, an individual cardholder is entitled to the protections of the Privacy 
Laws, even when the individual uses a personal credit card to pay a B2B invoice. The 
individual’s personal data then falls within the Privacy Laws’ definition of “personal 
information.”  The goal of the Privacy Laws is to protect the personal information of individuals. 

The fact that a customer uses a personal credit card to pay a B2B invoice does not exclude the 
individual from the protections of the Privacy Laws. Although the customer is documented as the 
party to the B2B transaction, that is not determinative of who is entitled to protection under the 
Privacy Laws. The element that triggers the privacy statute is the breach of an individual’s 
“personal information,” as defined in the statute, rather than the identity of the parties to a 
transaction.

Since a cardholder’s personal information is still transferred and stored in such a B2B 
transaction, the breach notification statute would be triggered in the event of a security breach. 

Credit Cards and Card Not Present Transactions Covered by Privacy 
Laws 
The Privacy Laws also apply where the cardholder uses a credit card remotely to pay an invoice, 
such as the vendor’s internet portal, email or fax (the credit card is not physically present and a 
card imprint is not made). As previously stated, as long as personal card information is 
transferred and stored by the vendor, then the Privacy Laws apply. The Privacy Laws are 
triggered by the type of personal data provided and how the vendor stores it, not how the credit 
card was physically processed.

PCI Compliance 
The Payment Card Industry Security Standards Council (PCI SSC) was created by Visa, 
MasterCard, American Express, Discover and JCB in 2006 to provide compliance standards for 
protecting cardholder data. PCI sets out standards for vendors to: build and maintain a secure 
network; implement safeguards to protect cardholder data; maintain a vulnerability management 
program; regularly monitor and test network security; and enforce an information security 
policy.

Failing to comply with the PCI SSC standards can lead to fines from the card companies. In light 
of compliance issues with both the privacy laws and PCI, what is the credit team’s best practice?  

The Credit Department’s Best Practice with a Credit Card Program 
Rollout and Card Data Security: A Privacy Policy 
A cardholder’s privacy rights are at the forefront of legislation and regulation, and these rights 
impact the credit team when managing card information. For the credit team that stores card 
information electronically, they must be mindful of a cardholder’s privacy rights and how the 
card information is protected. Given this, the credit team should consider implementing a privacy 
policy as to the storing of a cardholder’s credit card information. 
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Compliance Best Practices 
Privacy Policy and Notices

The credit team should consider how card information is stored. A cardholder’s name should be 
stored separate from their credit card number. The credit team should adopt a policy of notifying 
cardholders in the event of a security breach, storing private information and sharing private 
information with third parties. To reduce the risk of a security breach, employee access to card 
data should be restricted.

Security

In addition to privacy notices, the Privacy Laws require that a customer’s information be kept 
secure. Card information should be protected by reasonable security safeguards against such 
risks as loss or unintended disclosure of a cardholder’s information. 

Written Manual  

The credit team should include all privacy law compliance procedures in a company policy 
manual when establishing procedures to process credit card information.  

Training

Train credit and sales on the privacy policy. The Privacy Laws apply to agents of the company 
cloaked with authority to deal with card information. An example of risk for a company is the 
theft of a company laptop storing card information. Some companies have employed a Chief 
Privacy Officer or an information manager to comply with privacy policy. 

Privacy Audit 

Accounting and consulting firms have launched specialized units that sell privacy audits to 
comply with the Privacy Laws. Consultants review a company’s computer databases to 
determine how personal identifiable information is maintained. 

Encryption of Data 

Perhaps the best way for vendors to ensure compliance with the Privacy Laws is to store an 
individual’s personal information in an encrypted format. The Privacy Laws apply in the event 
there is a security breach and unauthorized access to unencrypted card data.  

Third Parties 

Vendors should also consider the use of third parties, who have sufficient security measures in 
place, to store personal information. As the Privacy Laws apply to any business that owns or 
licenses electronic data that includes personal information, vendors should confirm that the third 
parties have established procedures for responding to a security breach.
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Conclusion 
Credit cards are a preferred payment method for customers in the B2B setting. Storing card 
information electronically is the preferred form for the credit team as it is the easiest to access for 
payment. In light of the Target Stores data breach, vendors must implement a system to store 
personal information and respond to a security breach. A cardholder’s privacy rights will 
continue to be a hot topic, and vendors must consider compliance issues as part of their credit 
card payment program rollout.  

The Credit Research Foundation wishes to express its sincere appreciation to Scott Blakely for 
developing this article for the benefit of the credit community and those who are engaged in 
the practice of accepting credit cards in B2B transactions.  

Scott Blakeley is a principal at Blakeley & Blakeley LLP, where he practices creditors’ rights 
and bankruptcy. His email is SEB@BlakeleyLLP.com
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Customers in the B2B space are increasingly using credit 
cards to pay vendor invoices. According to the National Small 
Business Association, the number of companies using credit 
cards for financing jumped from 31% in July 2013 to 33% in 
December 2013.1 The upside for the cardholder and paying 
customer is the 30 extra days to pay the cardholder statement 
that includes the vendor’s invoice. Cards also reduce 
paperwork and allow the customer to eliminate the time and 
cost of processing A/P checks. The upside for vendors is that 
payment by credit card means near immediate remittance, 
reduced credit approval and collection activities, reduced 
credit and bankruptcy risk, and new sales channels (attracting 
customers who otherwise may not qualify for terms). Further, 
by accepting cards only when the order is placed (cards not 
accepted from Terms customers), the vendor also enjoys 
increased cash flow, improved DSO and reduced A/R.

However, vendors accepting payment by credit card must 
pay interchange fees ranging from 2% - 4%, which eats into 
profit margins. To offset these fees, vendors are evaluating a 
surcharge rollout.

I. Surcharging and Stratification

Pursuant to a class action settlement between Visa and 
MasterCard and retailers, the card companies adopted rule 
changes that allow vendors to surcharge the interchange fee 
to their card-paying customers.2 Surcharging makes credit 
cards a more competitive payment channel for vendors. 
However, for many vendors, a surcharge rollout covering their 
entire customer base may not be practical. For example:

A customer is classed by the vendor as “favored,” • 
based on their large volume purchases. This favored 
status may give the customer lower pricing, extended 
terms or promotional allowances. The sales manager 
contends that this favored customer should be 
protected from the credit team’s surcharge rollout, or 
risk losing the business.

A customer (say a state or federal government entity) • 
mandates payment by credit card, but refuses to pay a 
surcharge.

In both examples, the vendor is willing to absorb the 
interchange fee for fear of losing the account, but also 
recognizes that they cannot afford to absorb interchange 
fees across its entire card-paying customer base. The 
1 The National Small Business Association. “2013 Year-End 
Economic Report.” NBSA.biz.
2 For a more thorough review of the settlement and a vendor’s 
best practices for accepting and surcharging credit cards, see Scott and 
Brad Boe’s article “Accepting Payment by Credit Card, Surcharging the Cus-
tomer and the Multibillion Dollar Litigation Settlement with the Card Com-
panies: Is it Time to Rollout a Card Payment Program for Your B2B Sales?,” 
published in CRF’s The Credit and Financial Management Review (2013).

solution to these issues is stratification, whereby the vendor 
assesses different surcharges, or none at all, to different 
classes of its customer base. In this way, the vendor limits 
margin erosion without alienating certain customers or 
classes of customers. What are the card companies’ rules 
regarding stratification? What of federal antitrust law and 
discriminatory pricing tied to stratification?

II. Credit Card Company Card Rules

a. Visa and MasterCard

The operative clause in the Visa and MasterCard class 
action settlement agreement is: “A merchant adds the 
same surcharge to all Visa [or MasterCard] Credit Card 
Transactions, regardless of the card’s issuer or product 
type.” At first blush, stratification appears to be prohibited. 
However, the qualification language refers to the brand 
level/product level distinction. Stratification is not prohibited 
in the class action settlement agreement between Visa and 
MasterCard and retailers, nor in the corresponding materials 
(FAQ’s on Visa and MasterCard’s websites). Had Visa and 
MasterCard intended to forbid stratification, one would have 
expected they include such a provision.

b. American Express

Like Visa and MasterCard, American Express allows 
vendors to surcharge the interchange fee to their customers. 
And, like the Visa and MasterCard settlements, there is no 
express prohibition of stratification in the American Express 
settlement agreement. 

c. Why Card Companies May Allow Stratification

There are several likely reasons why card companies 
declined to expressly prohibit stratification. First, disallowing 
stratification would not be consistent with the purpose of 
the class action settlement, which is to increase competition 
among card companies. More importantly, however, is that 
card companies may lose business by prohibiting vendors 
from stratifying. Where a vendor absorbs the interchange 
fee for certain customers or classes of customers, it 
encourages the customer(s) to increase their credit card 
usage (which means more interchange fee proceeds for 
the card companies and the acquirers). Neither the card 
companies nor the acquirers should be concerned with who 
pays the surcharge, provided it is paid. Alternatively, the 
vendor may be forced to absorb the interchange fee as the 
customer refuses to pay a surcharge. Without stratification, 
the vendor cannot accommodate the customer’s payment 
channel.

Making Credit Cards a Competitive Payment Channel via Surcharge, Yet 

Preserving the Trade Relationship with Key Customers: Stratifying the 

Customer Base and Complying with the Robinson-Patman Act

Scott E. Blakeley, Esq.
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d. Where a Vendor Accepts All Three Cards

MasterCard, Visa and American Express are competing 
with one another for cardholders. To that end, the Visa-
MasterCard and the American Express settlements devote a 
significant portion of their language and rules to ensuring that 
vendors cannot discriminate between the card brands (i.e. 
promoting the use of one card brand over another). Visa may 
appreciate a vendor’s stratified surcharge program (which 
promotes increased Visa card usage amongst the vendor’s 
favored customers), but American Express may interpret 
the program as discriminatory. The key to circumventing this 
discrimination issue may lie in the Robinson-Patman Act.

III. The Robinson-Patman Act and Discriminatory 
Pricing

Credit card company rules aside, how does the Robinson-
Patman Act (the “RPA”) affect the vendor’s right to stratify the 
surcharge?

a. Overview

The RPA prohibits vendors from offering more favorable 
pricing to one customer without extending comparable pricing 
to all similarly-classed customers. Pricing under the RPA 
is not limited to the price charged for a particular product. 
Instead, pricing also includes:

Credit terms;• 
Discounts;• 
Rebates;• 
Promotional allowances; and• 
Shipping terms. • 

Surcharge waivers are a form of discount and should be 
considered as part of the RPA classification.

b. Classifying Your Customer Base

As a vendor, the first step to complying with the RPA is to 
class your customer base according to the following:

Customer’s functional level (wholesaler? retailer?);• 
The type of product the customer purchases (i.e. grade • 
and quality); and
The geographic region in which the customer does • 
business (the respective customer’s sales territories 
overlap).

Absent exceptions discussed below, customers that align 
on these factors are like-classed and should be offered 
comparable terms and pricing. 

c. RPA Exceptions

Even where customers are like-classed, the vendor may be 
excused from RPA compliance if it meets an exception:

Meet the Competition. If the vendor is acting to meet • 
the extended terms offered to its customer by a 
competitor, then the vendor will not violate the RPA by 

agreeing to extended terms, even if those terms are 
more favorable than like-classed customers.

Functional Discount. The RPA may permit pricing and • 
terms differences if those differences are the result 
of differentials in the cost of manufacture, sale or 
delivery.3

d. Stratification Allowed under the RPA?

Provided that the surcharges, or surcharge waivers, are 
treated equally amongst like-classed customers, or there is 
an RPA exception, the vendor and its stratified surcharge 
rollout should be compliant with the RPA. 

IV. Implementing a Stratified Surcharge Rollout

a. Complying with the Rules and the Laws

The vendor’s best practice is to class its customer base, 
in compliance with the RPA, and then stratify its surcharge 
accordingly. So long as all customers in a given class are 
surcharged the same, the vendor should not violate the RPA 
and should avoid any suggestion of discriminating against a 
particular credit card brand. 

Alternatively, the vendor may choose to stratify its surcharge 
based on the terms it extends to customers, waiving the 
surcharge for POS customers and assessing the surcharge 
for Terms customers. The vendor is willing to waive the 
surcharge for POS customers because it does not have to 
carry the cost of the receivable. Where Terms customers 
pay with credit cards, however, the vendor carries the cost 
of the receivable and pays the interchange fee. Assessing a 
surcharge on Terms customers allows the vendor to reduce 
the added cost and mitigate the credit risk. Again, the key is 
consistency. The vendor must apply the same surcharge rate 
to all Terms customers, regardless of the card used.

b. It’s a Negotiation

Vendors should always negotiate for further exceptions and 
concessions from the credit card companies. The larger a 
vendor’s credit card sales volume, the more leverage that 
vendor wields in the negotiations.

3 There are additional RPA exceptions, but they are not applicable 
to the surcharge waiver issue.

Attorney Scott Blakeley
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In the wake of the recent settlements between retailers 
and credit card companies, credit cards are becoming an 

increasingly popular payment channel in the B2B setting. 
Though traditional credit cards (think: plastic, commercial 
or personal cards) still dominate the credit card payment 
channel, Virtual Credit Cards (also known as single-use 
accounts) appear to be gaining a foothold. Businesses 
planning to receive payments via Virtual Credit Cards should 
understand what they are, their benefits and downsides, 
and what a customer’s virtual credit card program means for 
the vendor’s bottom line. The following attempts to provide 
answers to these essential questions.

Credit Cards in the B2B Setting
As a B2B payment channel, credit cards offer a variety 
of benefits to vendors, customers and cardholders. For 
vendors, payment by credit card reduces credit risk at 
the time the order is placed, improves DSO, minimizes 
documentation and improves collections, as there is no 
accounts receivable. Conversely, payment by credit card 
provides the customer with convenience and more time 
to pay the vendor’s invoices (up to 30 days to pay the 
statement on which the invoice appears). The cardholder, 
who is commonly a principal of the customer, receives the 
personal benefit of points and miles.

MC/Visa and American Express Settlements and the 
Vendor’s Surcharge Rollout 
Despite their convenience and flexibility, many vendors 
refuse to accept credit cards because, prior to the class 
action settlements, vendors were prohibited from passing 
the interchange fee to their card-paying customer. These 
interchange fees typically range from 2% - 4% of the 
transaction and erode a vendor’s profit margins. However, 
as part of two class action federal court settlements 
between retailers and Visa/MasterCard/American Express, 
card companies now allow vendors to surcharge customers 
for the interchange fee.

In light of the rule change allowing vendors to surcharge, it 
will be interesting to find out whether customers embrace 
the surcharge or instead, go on the offensive by rolling out 
their own virtual card payment program, under which the 
vendor continues to absorb the interchange fee.

Customer’s Virtual Credit Card/Single-Use Account 
Payment Program: All the Convenience without the 
Surcharge?

 ❑ What is a Virtual Credit Card/Single-Use Account?
Virtual Credit Cards, or single-use accounts, are customer-
driven card payment programs that require vendor adoption 
to handle card-not-present transactions. These programs 
are offered by a number of banks, including JPMorgan 
Chase, Citi and BBVA, and accepted by Visa, MasterCard 
and American Express. The general process of single-use 
accounts is:

Once a vendor is enrolled in the customer’s single-use • 
account program, the system automatically generates 
and assigns a unique account number (a “virtual credit 
card”) to each of that vendor’s invoices;
The credit cards are governed by a set of pre-transaction • 
approvals, which specify: the card’s spending cap/credit 
limit; the card’s expiration date; the number of allowed 
transactions on the card;
If all approvals are met, the transaction is authorized and • 
the vendor receives immediate electronic remittance; and 
The customer has up to 30 days from the issuance of the • 
first statement reflecting the invoice in which to pay the 
credit card company.

 
In this way, single-use accounts combine the control of a 
check with the flexibility and expediency of a credit card. 
Further, virtual credit cards can be set up on automated, 
recurring payment cycles, like an ACH payment. 

❑ Benefits and Downsides for the Vendor
For vendors, the benefits and downsides of virtual credit 
cards are similar to traditional credit cards, with a few 
key differences. The vendor enjoys immediate electronic 
remittance, increased cash flow, reduced accounts 
receivable, improved DSO and minimized bankruptcy risk. 
Further, the automated system eases account reconciliation 
and financial reporting. While customers may still dispute 
virtual credit card payments, the system’s pre-transaction 
authorizations limit a customer’s acceptable reasons for 
dispute. Disputed payments are less likely under a virtual 
credit card program than they are with a traditional card.  

However, to accept virtual credit card payments, vendors 
must (1) be enrolled in the customer’s single-use account 
program and (2) pay credit card processing fees. As is 
the case with traditional card use prior to the class action 
settlement, the processing fees associated with virtual card 
programs eat into profit margins and can make this payment 
channel cost-prohibitive for some vendors. Unlike traditional 
credit cards, virtual credit card surcharges are not addressed 
in the recent class action settlements. In other words, 

CUSTOMER’S VIRTUAL CREDIT CARD - 

A Way to Trump the Vendors’ 
Surcharge?

By Scott Blakeley, Esq.
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vendors have not received express consent to surcharge 
virtual credit card sales. Therefore, the vendor will need 
to negotiate the virtual credit card surcharge with the card 
companies.

❑ Benefits and Downsides for the Customer
Virtual credit card programs provide the customer with a 
variety of benefits. The customer enjoys de facto extended 
terms (up to 30 days to pay the statement on which the 
invoice first appears), improved DPO, increased working 
capital and decreased administrative costs. Unlike traditional 
credit cards, virtual credit cards’ unique account numbers 
and transaction-level controls reduce the odds of fraudulent 
use or theft. Also, virtual credit cards support electronic 
data capture and automatically match transactions with the 
vendor’s purchase documents (P.O. or invoice), thereby 
simplifying the reconciliation process. And, instead of the 
cardholder earning points and miles, the customer earns cash 
rebates for its virtual credit card purchases. For the customer, 
this means that the company—not just the cardholder—
enjoys the incentives.

Vendor/Customer  — The Battle Lines May Be Forming

Given a vendor’s recent right to surcharge traditional credit 
card sales under the class action settlements, expect more 
customers to roll out virtual credit card programs in order to 
avoid paying vendors’ credit card surcharge fees. 

For the vendor, the clock may be ticking to control the costs 
of this payment channel. To preempt the virtual card rollout, 

the vendor may condition the customer’s credit card use on 
a credit card payment agreement. In addition to mitigating 
the risks of chargeback and unauthorized use, establishing 
governing law (i.e. venue provision), and rolling out the 
surcharge, this credit card agreement can lock the customer 
into paying with its traditional credit card, thereby precluding 
the customer from rolling out a virtual program for the 
duration of the agreement. 

Whether or not a tug of war results between vendors and 
customers over the establishment of virtual credit card 
programs remains to be seen. Vendors, however, may be torn 
between the financial incentive to levy charges on traditional 
credit card purchases and the desire to accommodate the 
purchasing preferences of customers demanding the use of 
virtual credit cards.

Attorney Scott Blakeley
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Apple has made a media splash with its announcement of 
Apple Pay, the latest foray of a tech company entering the 
mobile card payment space.  While the B2B space has been 
slow to embrace electronic payment channel alternatives, 
especially those designed for smart phones and tablets, 
these alternatives are thriving in the B2C space.  In our article 
“Payment Channel Alternative (Traditional and Emerging) 
For The Customer (And The Credit Team’s Preferences),”1   
Lyle Wallis (VP Research, CRF) and I considered the topic 
of mobile payments. Apple Pay advances this payment form. 
But does Apple Pay provide insight for the credit team in the 
B2B space of what the payment channel may look like in the 
near future?

The Mobile Wallet:  A B2B Payment Channel in the Near 
Term?  
Electronic payments, especially in mobile form, are showing 
to be a most efficient and cost effective payment channel.  
Banks have invested in mobile options, which allow 
consumers to deposit checks, 
view balances and make transfers 
between accounts, all from their 
smart phone or tablet. Javelin 
Strategy and Research estimates 
that the average cost for a mobile 
banking transaction (deposit or 
transfer) is 50% cheaper than a 
desktop computer transaction 
and 90% cheaper than an ATM 
transaction. It costs J.P. Morgan 
Chase $0.03 to process a 
customer’s mobile check deposit, 
versus $0.65 where the customer 
physically deposits a paper check.

The mobile wallet has arrived. 
A mobile wallet can be peer-to-
peer, consumer-to-business, or 
both. To use a mobile wallet, the consumer registers a new 
account with a provider and then connects that mobile wallet 

1 The Credit and Financial Management Review, May, 
2014.

to their existing debit card and bank account. Once money 
is loaded onto the digital wallet, it can be sent to other peers 
and/or businesses also on the mobile wallet network. Then, 
should they desire, the consumer may “cash out” all or a 
certain percentage of their mobile wallet, and the funds are 
automatically routed back to the original bank account. 

Consumers may choose a variety of mobile wallets: Google, 
Amazon, PayPal, Square, Venmo, and now Apple.  Apple 
announced that its new iPhone 6 and digital watch give users 
the ability to pay for products and services just by tapping the 
device to payment terminals using Apple Pay.  The service 
is a take-off of the Google Wallet, which has been available 
on Android phones since 2011.  The mobile payment system 
uses a technology known as Near Filed Communication 
(NFC), which transmits a radio signal between the device 
(smartphone in this instance) and a receiver, when the two 
are fractions of an inch apart or touching. 

Apple Pay, Data Breach and 
Card Security:  Applications to 
the B2B Space?
The headlines regarding the 
Home Depot, Target Stores 
and Neiman Marcus data 
breaches have affected 
hundreds of millions of their 
customers. Vendors rolling out 
card payment programs in the 
B2B space are reminded to 
consider a cardholder’s privacy 
rights when they store the 
cardholder’s card information 
electronically.  Apple recognizes 
the significance of cardholder 
privacy and intends to 
distinguish itself through greater 
card security. Major payment 

networks and banks have all been working on a system that 
allows customers to make a payment without handing over 
any personal details, using a kind of digital token that can 
be used only once. Apple Pay is the first program to use the 

Apple Pay And Its Implications 
As A Payment Channel For 
Customers To Pay Vendors’ 
Invoices In The B2B Space

By Scott Blakeley, Esq.
Blakeley & Blakeley, LLP

tokenization system on a widespread basis.  With each Apple 
Pay transaction, a user’s credit card number won’t pass 
through the system, just a scrambled, one-time code that 
can’t be used in any future transaction. 

If a retailer’s systems are hacked, Apple Pay customers’ 
personal information is not compromised.  The service also 
requires a thumbprint scan for each transaction, meaning 
that only the phone’s owner can use it to make purchases--a 
stolen smartphone cannot be used for fraudulent purchases.  
The devices’ operating software iOS 8 will also encrypt 
more of the user’s personal data (photos, messages, email, 
contacts, call history, iTunes content), where previous 
versions of iOS only encrypted a device’s email. These added 
security features are important and one of the reasons that 
Apple Pay has won over credit card companies and retailers.
 
The iPhone 6 and the Apple Watch will use Apple Pay at 
merchant locations that have purchased the hardware that 
can read the wireless signal from Apple’s devices.   Because 
merchants are already under pressure to upgrade their POS 
systems to accept EMV, a new card technology to reduce 
fraud, there is thus greater opportunity to add-on the NFC 
technology at the same time.  Upgrades to POS systems 
have been mandated by the credit card companies and must 
be in place by late 2015 else the merchant will be liable for 
fraudulent credit card use.
  
Both Visa and MasterCard are on board with Apple Pay, 
and Apple is not charging them for allowing their products 
on Apple phones.  Banks have agreed to accept lower fees 
from Apple than what they usually accept on credit card 
transactions, with their hope that cardholders will opt to use 
the technology in place of cash and other payment methods, 
thereby driving up the total number of transactions. Safer 

credit card transactions will lower the instance of fraud and 
thereby reduce card fees for everyone.

Apple Pay and B2B Implications
Can mobile solutions accommodate transactions in the B2B 
space? Mobile payment technologies have focused on the 
consumer sector. However, given the push for electronic 
payment alternatives in the B2B space, developers are 
pursuing B2B mobile payment technologies. Will businesses 
move to this payment channel, given the transactional 
efficiency and low processing costs of mobile payments? 
According to the AFP, only 11% of US companies surveyed 
are using mobile payment technologies.

Apple Pay is presently geared toward brick and mortar 
stores. Online application for card-not-present transactions 
is a key for the B2B space. The single use nature of Apple 
Pay technology (digital token) rules out use for multiple 
transactions (the credit team storing a card on file).  
Applications will be developed that provide for Apple Pay 
technology to be used to pay vendor invoices in the near 
term.

Attorney Scott Blakeley
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On July 30, 2014 CRF offered its members a 
90-minute webinar exploring the important aspects 
of establishing a credit card payment program.

The webinar was entitled: “Rolling Out a Credit Card Payment Program and Surcharging 
the Customer,” presented from the offices of Blakeley & Blakeley LLP, by Attorneys Scott 
Blakely and Ronald Clifford of Blakeley & Blakely LLP and Brad Boe, CRF Past Chairman  
and Director of Credit, Perfomance Food Group.

Attorney Blakeley emailed written responses to those attendees whose questions were not 
answered during the webcast as time ran out.
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The number of customers using credit cards to pay B2B 
invoices continues to increase, and for good reason, 
as it is the only payment channel where the principal 
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of additional time to ultimately pay the vendor’s invoices 
through reimbursement of the cardholder’s card statement. 
Unfortunately for vendors, credit cards are the most 
expensive payment channel because the interchange fees 
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Historically, credit card companies have prohibited vendors 
from surcharging customers the interchange fee. In 2004, 
several national retailers and trade associations (including 
Kroger, PayLess, Safeway, and several trade associations) 
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interchange fees in violation of the Sherman Antitrust Act. 
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the U.S. District Court. After eight years of litigation, a federal 
#�������:���;
�!���������������
����
���	��7���<8����������
class action settlement. Under the class action rules, class 
claimants (primarily retailers) were given the option to 
either opt in or opt out of the class and the corresponding 
settlement with the card companies.

For those opting into the class, the claimants and Visa and 
MasterCard agreed to settle under the following terms: (1) 
cash distribution of 7.25 billion to retailers and vendors that 
were overcharged during the eight year period (2004 through 
2012); (2) reduction of the interchange fee by ten basis points 
for 8 months, which is valued at $1.2 billion; and (3) the right 
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term for vendors in the B2B setting is the rule change that 
now permits surcharging the interchange fees to customers. 
The rule changes became effective on January 27, 2013. 

Thousands of retailers, including some of the largest in the 
United States, such as Wal-Mart Stores Inc., opted out of 
settlement, complaining it was not adequate. In particular, 
the retailers noted they would not surcharge their customers 
(consumers) as they would lose business. In early 2014, 
nearly 30 big national retailers who opted out of the earlier 
settlement agreement (including Target Corp., Hewlett-
Packard Co., Wal-Mart Stores Inc., CVS Pharmacy Inc., Toys 
R Us Inc., Bed Bath & Beyond Inc., and Forever 21 Retail 
����3������������������7��������8���������������:���;
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federal court, asserting similar, if not the same, accusations 
as the previous suit.  
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these cases, arguing that the retailers’ claims should be 

barred by legal releases in an earlier settlement in 2003. 
They also argued the claims should be thrown out because 
the retailers don’t directly pay fees to banks that issue Visa 
and MasterCard branded cards. Wal-Mart Stores Inc., CVS 
Pharmacy Inc., and scores of other merchants who opted 
out, joined in opposition against dismissal, arguing that the 
����������	��������������������������
��	
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July 18, 2014, the judge rejected Visa and MasterCard’s 
motion for dismissal and ruled that the opt-out plaintiffs could 
proceed with litigating their claims. 

What Does this Mean for Vendors’ Ability to Surcharge? 
A vendor’s ability to surcharge remains unaffected by the 
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out a surcharge program is not without its restrictions. 
First, it is supposed to equal the actual cost of processing 
the credit card transaction (typically between 1.5 and 3 
percent), but may not exceed 4 percent of the purchase. The 
surcharge may also vary based on the type of card; vendors 
still cannot add surcharges to debit card transactions. Also, 
U.S. vendors may only surcharge Visa and MasterCard 
credit cards if the vendor is able to add a surcharge fee 
on other non-Visa/MasterCard credit cards that it accepts 
in a channel of commerce or adds such a surcharge at an 
amount equal or lesser to the competing network’s cost to 
the vendor – in other words, vendors surcharging customers 
must do so consistently without discrimination. In order 
to begin surcharging, vendors must also notify Visa and 
MasterCard, as well as their acquirer, at least thirty days in 
advance. Furthermore, the vendor must also notify customers 
at the point of entry, the point of sale, and on the invoice.  
For further details regarding a surcharge rollout, consider 
the article authored by Brad Boe and I entitled “Accepting 
Payment by Credit Card, Surcharging the Customer and 
the Multibillion Dollar Litigation Settlement With the Card 
Companies:  Is it Time to Rollout a Card Payment Program 
for Your B2B Sales?” (Published in Credit Research 
Foundation’s The Credit and Financial Management 
Review, Volume 19, Number 4).

Attorney Scott Blakeley

About the Author ...
Scott Blakeley is a principal with 
Blakeley & Blakeley LLP, where 
he practices creditors’ rights 
and bankruptcy. 
His e-mail is: 
seb@blakeleyllp.com. 
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A Glossary of Key Terms for the Vendor to 
Surcharge to Make Card Payments a Price 

Competitive Payment Channel 
By: Scott Blakeley, Esq. & 

Brad Boe 

Abstract 
Customers have payment channel choices, whether traditional (paper check) to modern (ACH, 
echeck, wire, cards). Customers in the B2B space are increasingly using credit cards to pay 
vendor invoices. The Wall Street Journal reports the share of U.S. companies that pay vendors 
by credit card has doubled in the past four years, comprising 10% of the payments in the B2B 
space.1  
 
Credit Card as a Payment Channel 
Credit cards in the B2B space are a unique payment channel. When contrasted with other 
payment channels, the vendor often finds the payer of the invoice moves from the corporation or 
LLC that the vendor credit scored and invoiced, to the principal of the company, even though the 

principal has not personally guaranteed the B2B invoice. The 
reason that the payer moves to the principal is that the card 
companies reward the individual card holder through points 
and miles for using the personal card to pay the invoice. 
Through the individual’s reimbursement of his or her card’s 
statement by the company, the customer not only receives the 
potential terms of sale from its vendor it also gets the float 
conferred to the cardholder of up to 30 days from the card 
company. With the card payment channel, both the principal 
and the company are rewarded for using the card, which is 
unique to this payment channel. Cards also reduce paperwork 
and allow the customer to eliminate the time and cost of 
processing A/P checks. 
 
The upside for vendors is that payment by credit card can 
mean immediate remittance (COD), reduced credit approval 

                                                            
1 Noelle Knox, B2B Credit Card Payments Jump, Wall Street Journal (October 28, 2014)  



 
 

 

and collection activities, reduced credit and bankruptcy risk, and new sales channels (attracting 
customers who otherwise may not qualify for terms). Further, by accepting cards only when the 
order is placed (cards not accepted from terms’ customers), the vendor also enjoys increased 
cash flow, improved DSO and reduced A/R. 
 
For vendors, however, credit cards are the most expensive payment channel. Vendors incur an 
average of $2.2 million in credit card processing fees per 100 million of revenue.2 Electronic 
payments by contrast, cost a company less than $1 per transaction, on average.3  The following 
spreadsheet highlights the cost to vendor not surcharging. 
 

Supplier accepting credit card payment for         
$200,000 customer purchase: 

 
COD Customer 
 SUPPLIER 
Payment in full within 48 hours  $        200,000  
Interchange Fee 2.5%  $          (5,000) 
Reinvestment/Redeployment of Funds at 3%  $                455  
  Net to Supplier  $        195,455  
  % of Purchase Price  97.7% 
 
Terms Customer 
 
Payment in full after 30 Days  $        200,000  
Interchange Fee 2.5%  $          (5,000) 
10% Weighted Cost of Capital  $          (1,644) 
  Net to Supplier  $        193,356  
  % of Purchase Price 96.7% 

Payment in full after 60 Days  $        200,000  
Interchange Fee 2.5%  $          (5,000) 
10% Weighted Cost of Capital  $          (3,288) 
  Net to Supplier  $        191,712  
  % of Purchase Price 95.9% 
Surcharge Terms Customer 
 
Payment in full after 30  Days  $        200,000  
Customer Pays 2.5% Interchange Fee  $                    -    
10% Weighted Cost of Capital  $          (1,644) 
  Net to Supplier  $        198,356  
  % of Purchase Price 99.2% 

                                                            
2 REL Consulting, Companies Can Dramatically Reduce the Burden of Credit Card Fees By Evaluating and 
Changing Payment Policies, (October 31, 2014), www.credittoday.net 
3 Noelle Knox, B2B Credit-Card Payments Jump, Wall Street Journal (October 24, 2014) 



 
 

 

Cash Discount for Non-Card Use 
 
Payment (with Discount) in 10 Days  $        200,000  
2% Discount  $          (4,000) 
  Net to Supplier  $        196,000  
  % of Purchase Price 98.0% 

 
According to REL Consulting, approximately 60 to 85 percent of credit card fees can be avoided 
by making changes to a credit card acceptance policy keyed to the company’s business model, 
customer base, customer risk, and competitive landscape.4  
 
A vendor may consider adopting an internal credit card policy as a best practice to ensure the 
credit and finance teams are trained with the card company rules and anti-surcharge statutes. The 
decision to adopt a card payment program is collaborative one, and requires input from the 
credit, finance and sales teams. The card policy addresses the in-house procedures for accepting 
cards, compliance with card company rules, including brand and product selection and surcharge 
disclosure, and mitigating chargeback risks. For the credit team that stores card information 
electronically, they must also be mindful of a cardholder’s privacy rights and compliance with 
PCI SSC standards. The credit team should consider implementing a privacy policy as to the 
storing of a cardholder’s credit card information.  
 
To help vendors understand the card companies’ rules, the state anti-surcharge laws and privacy 
laws to implement a surcharge program, the glossary of credit card terms may be of guidance.  
 
Acquirer: The financial institution accepting payments from a credit cardholder (customer). The 
Acquirer has a contract (vendor account) directly with the vendor or indirectly through an 
independent Processor providing the vendor with a line of credit.  
 
Assessment: A licensing fee, like a royalty, which pays a percentage to the respective 
association (card brand) on every transaction.  
 
Anti-Surcharge Law - Laws enacted in California, Colorado, Connecticut, Florida, Kansas, 
Main, Massachusetts, New York, Oklahoma and Texas that limit a vendor’s surcharging a 
customer that pays for goods or services with a credit card to recover the interchange fee from 
the cardholder. However, it is unclear whether these Anti-Surcharge Laws include the B2B 
transaction. As it stands, only Connecticut and New York seem to have statutory language broad 
enough to cover both the B2C and B2B transaction. 
 
Brand and Product Level - Visa and MasterCard provide for two forms of surcharging; Brand 
Level and Product Level. A vendor must select one, but not both, of the forms of surcharge to 
institute.  

 The Brand Level form of surcharge allows the vendor to apply the same surcharge to all 
credit card transactions for a particular brand, regardless of the card’s issuer or product 

                                                            
4 REL Consulting, Companies Can Dramatically Reduce the Burden of Credit Card Fees By Evaluating and 
Changing Payment Policies, (October 31, 2014),  www.credittoday.net 



 
 

 

type. In this form of surcharge, the merchant is applying a surcharge equally to all Visa 
and/or MasterCard transactions. 
 

 The Product Level form of surcharge allows the vendor to apply the same surcharge to 
all credit card transactions made with a particular type of card. 

  
Card Company and Cardholder Disclosures - A vendor must also disclose their surcharging 
practices to their customers at the point of sale and on the customer’s invoice (or receipt with 
card present transactions) as follows: 
 

• In a card-not-present transaction, a merchant discloses a surcharge prior to the 
sale (for example, notice on the web portal used to process the transaction), and 
the surcharge amount may be a line item on the invoice is using the card at the 
time the order is placed (COD). If the customer is qualified for terms and the 
customer uses the card, then the invoice may contain a line item setting out the 
surcharge should the terms-customer use a card. A debit memo may also work.  
 

• In a card present sale, the surcharge amount is itemized on the receipt. 
 
Card Company Class Action Settlement - On December 13, 2013, the U.S. District Court for 
the Eastern District of New York approved a class settlement brought by retailers against Visa 
and MasterCard alleging that the card companies conspired to artificially inflate the interchange 
fee in violation of the federal antitrust law, the Sherman Act. The settlement is comprised of a 
cash portion and rule change portion. The rule change portion, among other things, allows 
vendors to shift to their customers the interchange fee imposed by their card companies.  
 
Cardholder/ Customer Payment Agreement Form - A vendor may condition a customer’s 
card use on the customer agreeing to the vendor’s card agreement form. The card agreement 
form provides protections from a cardholder’s unauthorized dispute and shortens chargeback 
period. The vendor may also include a venue provision, or forum selection clause, in the card 
agreement to address anti-surcharge issues. The vendor may also include a personal guaranty, 
should the card be declined.  
 
Card-Not-Present Transaction - A payment card transaction made where the cardholder does 
not physically present the card to the vendor for payment of the invoice. Payment may be 
through the phone, fax or a vendor’s payment portal. 
 
Cardholder Chargeback - The reversal of the card charge, in whole or in part, by the card 
issuer to the acquirer, and usually, by the merchant bank to the vendor. Chargebacks arise for 
many reasons, primary among which are customer disputes, fraud, processing errors, 
authorization issues, and non-fulfillment of copy requests. 
 
Card Company Chargeback  - The card companies reserve the right to charge back to the 
vendor certain transactions where the card holder fails to pay the card company. For example, if 
the vendor accepts payment on a charged off debt and the cardholder does not pay the card 
company, the card company may charge back the transaction to the vendor. 



 
 

 

Convenience Fee – A fee charged by the vendor for a bona fide convenience to the Cardholder, 
in the form of an alternative payment channel outside the vendor’s customary payment channel. 
This is separate from a surcharge. Vendors elect if they wish to assess a convenience fee or a 
surcharge, as they cannot do both. 
 
Data Levels of Information- Visa and MasterCard categorize credit card transactions into three 
categories:  Level 1, Level 2 and Level 3 processing. A vendor may lower its interchange fee by 
meeting the Level 2 and Level 3 requirements (Level 1 processing refers to the business to 
consumer transaction). Level 2 data includes the cardholder’s billing address, the customer’s 
name, the transaction amount, the date of the transaction, the customer’s TIN, the sales tax 
amount and the customer’s state code. Level 3 data includes all of the Level 2 data, plus the 
product code, the product cost, and the item description and applies only to commercial business 
and purchase cards. With a surcharge rollout, the vendor seeks a lower interchange fee for the 
benefit of customers, except where the vendor stratifies its customer base and may absorb a 
portion of the surcharge. 
 
Debit Cards and Surcharging - A vendor may not surcharge a debit card. Even though the card 
may be run as a credit card, it may not be surcharged. 
 
Discount Rate: The amount a processor charges a vendor to give credit for depositing and 
handling vendor’s daily credit card transactions. The cost to process a card transaction always 
includes three fees: (1) processor’s discount rate and per item fee, (2) interchange rate, and (3) 
assessment. Some processors include these fees by combining them in a single fee, such as tier 
billing. Discount rates depend on factors like the vendor’s industry type (retail, ecommerce, 
mail/telephone order, hotel, petrol, grocery, etc.)  Certain types of businesses qualify for special 
lower pricing, yet many processors do not pass these savings to their vendors.  
 
The Discount Rule – Vendors may offer discounts or other financial incentives at the point of 
sale to customers who choose non-card forms of payment. Vendors who adopt a surcharge 
program that equals their cost of acceptance may still offer a discount to their customers.  
 
EMV- Europay-MasterCard-Visa (“EMV”) cards store payment information in a secure chip 
rather than a magnetic stripe. Unlike a magnetic stripe card, it is impossible to create a 
counterfeit EMV card that can be used to conduct an EMV payment transaction.  
 
Interchange Fee - The sum paid by vendors to the credit card processor as a fee for accepting a 
credit card. 
 
Internal Card Policy- A vendor may consider adopting an internal credit card policy as a best 
practice to ensure the credit, finance and sales teams are trained with the card company rules and 
anti-surcharge statutes. The card policy addresses the in-house procedures for accepting cards, 
compliance with card company rules, including brand and product selection and surcharge 
disclosure, storing cardholder information and mitigating chargeback risks.  
 
Issuing Bank: Cardmember’s bank, or the bank which has issued a MasterCard or Visa card to a 
cardholder.  



 
 

 

Level Playing Field Limitation: If the vendor accepts a competing payment network brand that 
is as, or more expensive, than Visa, MasterCard or American Express, and that competing 
payment network limits the vendor’s ability to surcharge credit cards, the vendor may surcharge 
Visa, MasterCard and American Express cards only in the same way as the vendor would be 
allowed to surcharge the competing payment network’s credit card (or on the terms on which the 
vendor actually surcharges the competing payment network’s credit cards). 
 
Notification of Intent to Surcharge – Before surcharging, the vendor must provide credit card 
companies with 30-day notice of their intent to surcharge. VISA, MasterCard, and Discover 
provide an online portal and form (American Express will implement a similar online portal 
upon final approval of their surcharge settlement).The notification form advises the card 
companies of how the vendor intends to surcharge (i.e. brand or product level) and the channels 
(i.e. telephone, mail order, or online). Once a vendor notification is sent to the card company, the 
vendor receives an automatic reply indicating receipt of their notification. The vendor then waits 
30 days after receiving the automated response, at which point they are able to surcharge their 
card-paying customers.  
 
PCI Compliance - The Payment Card Industry Security Standards Council (PCI SSC) was 
created by Visa, MasterCard, American Express, Discover and JCB in 2006 to provide 
compliance standards for protecting cardholder data. Vendors failing to comply with the PCI 
SSC standards can lead to fines from card companies. An internal PCI Compliance Policy should 
accompany any internal credit card policy covering audience, scope, and enforcement and 
exceptions.  
 
PCI SSC: The PCI Security Standards Council is a global forum, launched in 2006, that is 
responsible for the development, management, education and awareness of the PCI Security 
Standards, including the Data Security Standards (PCI DSS). 
 
Privacy Laws – Forty seven states, the District of Columbia, Guam, Puerto Rico, and the Virgin 
Island have enacted Privacy Laws to protect card information from identity thieves. The Privacy 
Laws require safeguards to be put in place to protect a cardholder’s information. The Privacy 
Laws also apply where the cardholder uses a credit card remotely to pay an invoice, such as the 
merchant’s internet portal, email or fax (the card is not physically present and a card imprint is 
not made).  
 
Processor: A bridge between a vendor’s customer’s bank (that issued the credit card) and the 
vendor’s bank account. The Processor must either be or also have an Acquiring Bank if it is a 
non-Bank Processor. Processors assume risk because they guarantee the Issuing Bank that the 
charge was secure, legitimate (no fraud involved) and assume additional risk because they cover 
network fees, gateway fees, and Interchange Fees while waiting to recoup expenses for these fees 
at the end of the statement period.  
 
Product Type: Refers to the type of the card within a particular brand—consumer credit, 
business, check card, rewards, etc.  
 



 
 

 

Stratification- Where a vendor assesses different surcharges, or none at all, to different classes 
of its customer base. The operative clause in the Visa and MasterCard Rules and Regulations is 
that a vendor “adds the same surcharge to all Visa [or MasterCard] credit card transactions.” 
Thus, on looking at the plain language of the rule, the vendor may assess the same surcharge on 
all its transactions and a vendor cannot choose to surcharge one Visa [or MasterCard] transaction 
but not another. However, a vendor may negotiate with card companies for exceptions and 
concessions, such as surcharging terms-customers, but not COD. Waving a surcharge on high 
volume customers, or creating floor dollar amounts or ceilings with card acceptance. 
 
Surcharge – Where the vendor passes some, or all, of the interchange fee onto the cardholder. 
The surcharge amount cannot exceed the vendor’s cost of acceptance or 4% of the invoice being 
paid, whichever is lesser. 
 
Surcharge Cap - The surcharge may not exceed 4%. 
 
Surcharge Disclosure to Cardholder – Vendors are required to give notice to customers of 
their intent to surcharge. In a card-not-present transaction, the vendor discloses a surcharge prior 
to the sale (for example notice on the web portal used to process the transaction), and the 
surcharge amount may be a line item on the invoice if the customer is using the card at the time 
the order is placed. In addition to a pre-sale notice, the vendor must disclose the surcharge 
amount for every transaction. In a card-present sale, the vendor discloses the surcharge amount 
to the customer and the surcharge should be reflected on the receipt. 
 
Virtual Credit Card - Virtual Credit 
Cards or Single-Use Accounts is an 
electronic card-based payment system 
designed to provide greater efficiency in 
the buyer/supplier process. Each Virtual 
Credit Card account number is only valid 
for one payment and expires after each 
use. Virtual Credit Cards or Single-Use 
Accounts are customer-driven card 
payment programs that require vendor 
adoption to handle card-not-present 
transactions. These programs are offered 
by a number of banks and accepted by 
Visa, MasterCard and American Express.  
 
 
 
 
 
Scott Blakeley is a principal at Blakeley & Blakeley LLP, where he practices creditors’ rights 
and bankruptcy. His email is SEB@BlakeleyLLP.com 

Brad Boe is the Director of Credit for Performance Food Group, and the prior Chairman of 
the Board of Trustees for the Credit Research Foundation.  



1/12/2015 Plastic Preference: Are Added Credit Card Rewards Increasing Card use in the B2B Space?

http://www.credittoday.net/public/6031print.cfm 1/2

Scott Blakeley,
Esq.

http://www.credittoday.net | Home

Plastic Preference: Are Added Credit Card Rewards Increasing Card
use in the B2B Space?
By Scott Blakeley, Esq.1

The credit team offers customers a variety of payment channels, from
paper and echecks, to ACH and EDI to wire to payment cards.
However, more customers are choosing credit cards to pay vendors'
invoices, in some cases over the objection of the credit team in the B2B
setting, and those customers using cards are increasing the frequency
with which they use cards.

Card Issuers Offer Further Incentives to Cardholders

According to the Wall Street Journal, the share of customers that pay vendors by credit
card has doubled in the past two years. The WSJ attributes the initial increase to the credit
crisis, which caused many customers to move their payments to cards to capture the card
companies 30day float, as well as the perks that card companies' offer cardholders,
including travel points, miles and cash back.2 Indeed, the WSJ further reports that card
issuers are offering cardholders even more cash back, up to 6% in some settings, deeper discounts and greater
travel rewards. And card issuers do not cap the rewards.3 The weekly newsmagazine, Barron's, likewise notes
the flood of rewards cards, citing annual fees of some rewards cards are nearly $500. But even with such a
high annual fee, the added perks still bring substantial value to cardholders.4

Uniqueness of Card Payment Channel

Credit cards in the B2B space are a unique payment channel. In contrast with other payment channels,
suppliers often find that owners of small to mediumsized business customers pay their invoices personally,
rather than through the company, in order to earn points.

However, on the other end of the equation, the credit cards are the most expensive payment channel for
vendors. While the accommodative credit team may appreciate the growing customer preference to use his or
her card to pay invoices (and the potentially positive impact on the vendor's DSO with COD sales), the finance
team commonly complains that cards cut into the profitability of the sale as the vendor pays the interchange
fee (2%4%) and other costs associated with processing a credit card.

The WSJ notes the expense of this payment channel with the example that a vendor accepting a credit card for
a COD sale on a $200,000 P.O. would pay a $5,000 interchange fee to the card issuer, based on a 2.5%
interchange fee. If the vendor has extended 30 day terms, the additional cost of carrying that balance for the
term of the invoice, increases the vendor's cost with this payment channel to 3.3%.5

Future Use of Cards in the B2B Space

Vendors have the option to rollout a surcharge program to cover the cost of the interchange fee and with what
seems to be greater incentives for cardholders to use credit cards, a surcharge program may be the vendor's
best option to recover a majority of the costs with this payment channel. With credit card companies providing
greater rewards to cardholders, credit card usage in the B2B space will continue to increase.

Footnotes:

1. Scott is a principal at Blakeley & Blakeley LLP, where he practices bankruptcy and creditors' rights. His email:

seb@blakeleyllp.com.ret

2. Noelle Knox, B2B CreditCard Payments Jump, The Wall Street Journal (October 29, 2014).ret

3. Annamaria Andriotis, Credit Card Rewards: The Deals Get Sweeter, The Wall Street Journal (November 24, 2014). ret

4. Emily Bary, Extra Credit, Analyzing Reward Cards, Barron's (January 5, 2015). ret
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In his decision of March 26, 2015, the District Court declared California’s anti-surcharge law 
unconstitutional and enjoined its enforcement.  The Court stated that the central question was 
whether the restriction on surcharges imposes an impermissible burden on commercial speech 
in violation of the First Amendment.  The Court found that the statute regulates speech that 
conveys price information, which is protected by the First Amendment as “Plaintiffs cannot 
frame their price how they would like”. The California Attorney General’s office has stated it is 
reviewing the ruling. It has until May 25, 2015 to file an appeal.   
  
The reasoning in Italian Colors is substantially similar to a federal district court decision in the 
Southern District of New York in Expressions Hair Design v Schneiderman in 2013. In that case, 
the Court found that the equivalent New York statute “plainly regulates speech” and the “manner 
in which price information is conveyed to buyers is quintessentially expressive and therefore 
protected by the First Amendment”.  The Court enjoined the Attorney General from enforcing 
the impugned section. The ruling is on appeal. 
  
**Noelle Knox, B2B Credit-Card Payments Jump, The Wall Street Journal (October 29, 2014). 
  
  
CALIFORNIA PAYMENT CARD SURCHARGE BAN UNCONSTITUTIONAL 
Judge finds that law is unclear, and restricts merchants’ freedom of speech. 
March 31, 2015 
SACRAMENTO, Calif. – Late last week, a federal judge ruled that California’s new law that bans 
payment card surcharges was unconstitutional. 
As reported by PYMNTS.com, the case stems from California businesses that sued the state in 
2014, stating that their First Amendment rights were being violated because the law restricted 
commercial speech by dictating how retailers can advertise the difference of prices on cash 
versus card purchases when it came to adding a surcharge on credit card purchases. 
According to a news release on the ruling, U.S. District Court Judge Morrison England found 
that the law “is an unconstitutional restriction on plaintiffs’ freedom of speech and is void for 
vagueness.” The federal judge pointed to one example to show the reasoning behind the ruling. 
The judge explained that retailers could charge more for a product and then place a discount on 
that product, but that same retailer could not charge one amount and then add on a surcharge 
to make up for the credit card fees that the retailer would incur (even if the price in both those 
scenarios were the same). Judge England said the California law restricted how the retailer 
presented their price to the consumer, regardless of why they were charging or reducing 
specific prices. 
“These fees are typically passed on to all consumers in the form of higher prices for goods and 
services. Both state and federal law, however, permit merchants to pass swipe fees on to only 
those consumers who pay with credit cards. Merchants may do so by charging two different 
prices depending on how the consumer pays: a higher price for using a credit card, and a lower 
price for using other payment methods (cash, a personal check, or a debit card),” the retailers’ 
complaint states. “But, in California, merchants may engage in dual pricing only if they 
communicate the difference between the cash price and the credit price using the right 
language.” 
The judge ruled the law unconstitutional, restricting the retailers’ rights, but also said the 
language of the bill was so vague that a retailer could be unaware of when it might be violating 
the law. 
“Plaintiffs cannot frame their price how they would like, even though they are allowed to speak 
with their customers generally about the credit card industry and the merchant fees that the 
industry charges,” the judge concluded. “The fact that retailers – even large national retailers 



with teams of in-house attorneys – do not use a dual-pricing system under the current law due 
to fear of enforcement is proof that the law is not clear.” 
 



Scott Blakeley,
Esq.

If you elect to bury the
surcharge through a price
increase, akin to the airlines
and the fuel surcharge, the
card issuers allow cardholders
to chargeback the undisclosed
surcharge
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Disclosing Your Credit Card Surcharge Program to Customers: Can You
Bury the Interchange Fee Through a Price Increase?
By Scott Blakeley, Esq.

In the just released Credit Today survey of credit card use in the B2B
space (see 2014 Credit Card Survey: More Mainstream Than Ever, a key
finding of the survey is that more customers than ever are choosing
credit cards to pay vendors' invoices, in some cases over the objection of
the credit team in the B2B setting, and those customers using cards are
increasing the frequency with which they use cards.

The cardholder/customer is motivated to move their payments to this channel to capture the
card issuers 30day float and perks such as travel points, miles and cash back. Another of the
survey's finding is that the expense of this payment channel is a key driver of credit teams
attempting to limit use of cards, notwithstanding customer preference.

Given that credit card issuers have amended their rules to allow surcharging, the practice of
passing the interchange fee of the transaction along to the customer, do you risk losing
business as a result of the surcharge (a primary concern of the sales team)? Can you simply offset the expense of
the surcharge by a price increase, and perhaps avoid a customer's complaining (as well as the sales team)?

Airlines Fuel Surcharging as a Guide for Surcharging Credit Cards?
Can you take a page from the airline industry and recharacterize a surcharge for credit card interchange fees as
something other than that? The Wall Street Journal (see "Did the Airlines Actually Eliminate Fuel Surcharges?")
reports that airlines have stopped adding fuel surcharges; now they call them "carrierimposed charges." Airlines
have costs they are trying to cover. Likewise, suppliers accepting credit cards for payment have costs unique to
this payment channel they are trying to cover. The wording change avoids regulations required to disclose how
surcharges are calculated. The WSJ notes that the surcharge is now included in the cost of a ticket and not
itemized in the price.

So what do the card issuer rules say about whether you must disclose the surcharge to the cardholder? Can you
follow the airlines and their disclosure  or perhaps lack of disclosure  of fuel surcharges for credit card
surcharges?

Supplier's Right to Surcharge
Until January 2013, the card issuers did not permit surcharging. But now Visa, MasterCard, American Express and
Discover have all amended their rules to allow surcharging after years of class litigation alleging they conspired to
inflate the interchange fee in violation of the federal antitrust law, specifically the Sherman Act.

Card Issuer Surcharge Disclosure Requirements Initial
Surcharge Disclosure
Visa, MasterCard, and American Express rules provide require
transparency and disclosure for suppliers rolling out a surcharge.

First, you must initially disclose to the card issuer your intention to
surcharge, giving them 30 days notice prior to surcharging (see table
below for details on how to do this).

In addition, you must also give initial notice of your surcharge to the
cardholder/customer in advance of initially surcharging. Given that card
payments in the B2B space are "card not present," the initial notice
may be through your payment portal, via email, fax, mail or over the
phone.

Surcharge Disclosure with Invoice
The card issuers also require that the interchange fee be disclosed as part of each transaction, not buried in a
price increase. Your invoice may contain a line item disclosing the interchange fee in the invoice. Should you allow
a terms customer to pay with a card, you may separately invoice the customer for the surcharge.

http://www.credittoday.net/members/2014-Credit-Card-Survey-More-Mainstream-Than-Ever.cfm
http://www.bandblaw.com/attorneys.php?attorney=ScottBlakeley
http://www.credittoday.net/
http://www.wsj.com/articles/did-the-airlines-actually-eliminate-fuel-surcharges-1425488470


Failure to Disclose Surcharge
If you elect to bury the surcharge through a price increase, akin to the airlines and the fuel surcharge, the card
issuers allow cardholders to chargeback the undisclosed surcharge. Visa and Mastercard also reserve the right to
fine you for failing to comply with the disclosure provisions of the surcharge rules.

Card Use in the B2B Space Continues to Increase
As noted in the Credit Today survey, card use continues to increase in the B2B space and is now a customer
preference. You have the option to rollout a surcharge program to cover the cost of the interchange fee, provided
that the surcharge is disclosed to the cardholder, as opposed to burying it through a price increase.

Relevant Links
To provide notice to the credit card issuers, use the following links:

Visa: A vendor needs to complete the online notification found at:
https://usa.visa.com/merchantsurchargenotification/inquiry.do
MasterCard: A vendor needs to complete the online notification found at:
http://www.mastercard.us/merchants/support/surchargedisclosure.html
Discover: A vendor needs to complete the online notification found at:
https://www.discoversurcharge.com

Scott Blakeley, Esq., is a founder of Blakeley & Blakeley LLP, where he advises companies around the United
States and Canada regarding creditors' rights, commercial law, ecommerce and bankruptcy law. He can be
reached at seb@blakeleyllp.com.

© 2015 Credit Today
All Rights Reserved. Reproduction without permission prohibited.
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The Wall Street Journal reports that credit card use in the 
B2B space continues to increase as a preferred payment 

channel for customers. Suppliers accepting cards in the 
B2B space commonly receive payment through card not 
present forms, whether through payment portal, email, fax 
or over the phone. For those suppliers that accept cards in 
the cardholder’s presence, card issuers are changing card 
acceptance rules to give cardholders greater protections from 
identity theft.

“Chip and pin” or “smart cards” are credit or debit cards that 
store data on integrated circuits rather than on traditional 
magnetic stripes. The transition to “chip and pin” or “smart 
card” technology is now largely underway in the United 
States. The transition is being assisted by the shift in liability 
for card-present fraud that will be implemented on October 1, 
2015. 

Currently, if an in-store transaction is conducted using a card 
obtained fraudulently, cardholder losses from that transaction 
lie with the payment processor or issuing bank. From October 
onwards, that liability will shift to the supplier that has not 
changed its system to accept chip technology. If a customer 
uses a chip card, the failure to update the card reader may 
permit a counterfeit card to be successfully used. In that 
scenario, the supplier will bear the cost of the fraud. Again, 
the supplier will only be responsible for the cost of the fraud if 
the fraudulent transaction is a card-present transaction. 

The major benefit of using a “chip and pin” payment card, and 
what compelled the US to migrate its cardholders to the new 
generation of cards, is improved security and fraud reduction. 
Whereas magnetic stripe card transactions rely on the 
holder’s signature and visual inspection of the card, the use 
of a PIN and cryptographic algorithms provide authentication 
of the card to the processing terminal and the card issuer’s 
host system. 

The identity of the cardholder is confirmed by requiring the 
entry of a personal identification number (PIN) rather than 
signing a paper receipt. Unlike magnetic-stripe cards, every 
time a smart card is used for payment, the card chip creates 
a unique transaction code that cannot be used again. This 
eliminates the possibility of card duplication fraud as the 
transaction code becomes obsolete and cannot be used in 
further transactions. 

While much of the rest of the world has already been 
using “chip and pin” cards for several years, the US is now 
committing to migrate its credit card use to this more secure 
format. There is a historical viewpoint regarding the reason 

for this delay by 
the US in updating its 
credit card technology 
standards. In the past, fraud was much 
more prominent in markets outside of the US. 
What has happened, especially over the course of the 
past few years, is that since other markets have migrated to 
“chip and pin” cards and become more secure, fraudsters 
have moved their focus to the US market. Essentially, they 
came to the US market because they were looking for less 
secure networks from which to steal fraudulent credit card 
information. 

For suppliers in card-present transactions, the switch to 
this technology means adding new in-store technology and 
internal processing systems, and complying with new liability 
rules. For cardholders, it means activating new cards and 
learning new payment processes. And for the supplier and 
cardholder, it means a more secure form of payment by 
credit card, and fewer opportunities for fraud to occur. As the 
credit team is responsible for managing risk, including risk of 
fraud with payment channels, the credit team must prioritize 
compliance with this new technology within the organization 
for card-present transactions.

Suppliers Accepting Credit 
Card-Present Payments Take Heed 

To Adopt New Technology By 
October 1, 2015 Or Bear 

Risk Of Fraud Loss
By Scott Blakeley, Blakeley LLP

Attorney Scott Blakeley

About the Author ...
Scott Blakeley is a principal with 
Blakeley & Blakeley LLP, where 
he practices creditors’ rights and 
bankruptcy. 
His e-mail is: 
seb@blakeleyllp.com. 
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The result of this decision is
clear: a supplier may now ask
customers to use an alternative
credit card brand.
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Suppliers Accepting Multiple Credit Card Brands May Now Steer Card
Paying Customers to Cheaper Brands in Light of American Express
Federal Court Ruling
August 28, 2015, By Scott Blakeley, Esq.

Credit card payments to suppliers continue to increase, both from existing and new
customers. Credit cards are the most expensive payment channel. Suppliers accepting
multiple card brands (Visa, MasterCard, American Express and Discover) find that there
may be a meaningful difference with card brands' interchange fees, as shown in the
chart:

Average Credit Card Processing Fees
Mastercard 1.55%  2.6%

Visa 1.43%  2.4%

Discover 1.56%  2.3%

American Express 2.5%  3.5%

Source: Value Penguin, Credit Card Processing Fees and Costs

For suppliers absorbing the interchange fee, the credit team has a selfinterest in steering the customer to the
least expensive card brand. For suppliers surcharging the customer the interchange fee, the customer has a self
interest to consider an alternative brand.

American Express ('Amex") Card Rules barred 3.4 million merchants,
including suppliers accepting cards on their invoices in the B2B space, who
accept Amex cards from encouraging customers to use alternative,
cheaper, credit card brands such as Visa, MasterCard and Discover. Amex
required merchants, including suppliers, to accept all card brands equally.
Amex insisted that the rule was required to protect the Amex brand from
competition. In 2010, the United States and the attorney generals from
seventeen states brought an antitrust enforcement action against Visa, Mastercard and Amex, challenging their
rules preventing suppliers from steering customers to cheaper cards, alleging that the rule constituted an
anticompetitive restraint that violates the Sherman Act antitrust legislation. Visa and Mastercard settled, agreeing
to remove the restriction. After a sevenweek trial featuring over thirty witnesses and four expert witnesses, the
District Court found that Amex had breached the Sherman Act. Amex has appealed.

The Court found that through this rule, Amex harmed competition. Amex merchant (supplier) restraints "sever
the essential link between the price and sales of network services by denying merchants (supplier) the
opportunity to influence their customers' payment decisions and thereby shift spending to less expensive cards."
The rules prevent any meaningful means of controlling a merchant's use of network services in response, short of
dropping acceptance of Amex cards altogether.

The result of this decision is clear: a supplier may now ask customers to use an alternative credit card brand. The
chief beneficiaries of this decision naturally will be Amex' principal competitors: Visa and MasterCard, the supplier
that does not surcharge, and the customer where the supplier surcharges. The result is likely to see an increase
in transactions conducted with competitors' cards unless, and until, Amex reduces the costs of accepting its cards.
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